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PRELIMINARY STATEMENT 


Defendant, Dudley D. Morgan, Jr. ("Morgan"), 


appeals from a judgment of conviction rendered 
after trial before Uniteu States District Judge 
Inzer B. Wyatt and a jury convicting him of mail 
fraudl/ and the use of schemes and artifices to 
defraud in connection with the sale of securities 
in interstate commerce2/ (Counts six through 
eleven, Counts fifteen through nineteen, Count 
twenty-one, Count thirty-three and Count thirty- 
four). On the 8th day of October, 1976, Morgan 
was sentenced to a term of two years. Due to his 
exemplary past history, Judge Wyatt ordered that 
he serve only two months in prison and remain on 


probation for the balance of the term. 3/ 


1. 18 U.S.C. §1341 (1972); 18 U.8.C. 
§1342 (1972). 


2. 15 U.S.C. $77Q(a) and 77x (1972); 
15 0.8.C. §78j(b) and 76f£f (1972) and 17 C.F.R. 
§240.10b-5. 


2. Judge Wyatt stated at sentencing: 


"And if I were free to decide 
everything on the basis of my per- 
sonal feelings, you would probably 
walk out a free man." (105A) 


Gas 


Timely notice of appeal was filed, and 
Morgan was released on his own recognizance pending 


the determination of this appeal. 


Questions presented for Review 


is Did the trial court err in refusing 
to strike testimony or, in the alternative, failing 
to limit the use of testimony, which associated 
Morgan with the "Mafia" and the "Oklahoma Mafia"? 

2. Did the trial court err in refusing 
to sustain Morgan's objections to the prosecutor's 
questions to Morgan's character witnesses which 
questions presumed Morgan's guilt? 

3. Did the trial court err in refusing 
to permit testimony in support of the "good faith” 


defense raised by Morgan? 


Statement of the Case 

The indictment charges six defendants 
with mail fraud and with the use of scheme- and 
artifices tc defraud in connection with the sale 
of securities of the corporation Display Sciences, 
Inc. ("Display"). Defendants Victor Danenza 
("Danenza"), Frank Dell'Aglio ("Dell‘Aglio"), 
H. Cyrus Melikan ("Melikan"), Michael Brodsky 
("Brodsky") and Triple Management, Inc., a New York 
corporation, ("Triple") were additionally charged 


with conspiracy to commit securities fraud. 


Tw. Aefendants (Dell'Aglio and Melikan) 
pled guilty to various charges and received probation 
pursuant to a plea bargain agreement. (27A) 
Defendant Danenza is presently a fugitive from 
justice in France. The Government has not pursued 
the prosecution against Triple. Defendant Brodsky 
died after the indictment was returned and prior 
to trial. Therefore, Morgan is pret --tly the only 
defendant before this Court. 

Dell'Aglio, Melikan and Brodsky were all 
residents of New York or Philadelphia and operating 


officers and/or directors of Display. Danenza was 


a resident of New York and the alter ego of Triple. 


The indictment alleged that on or about March 20, 
1972, Danenza and Dell'Aglio entered into a plan 
to raise money for Display by selling shares of 
Display registered in the name of Triple but 
actually owned by Dell'Aglio. The proceeds from 
the sales were used to pay the indebtedness of 
Display. 

Morgan was the managing partner of Van 
Alstyne Associates, Inc. in Tulsa, Oklahoma. The 
gravamen of the securities and mail fraud violations 
were omissions and misstatements allegedly made by 
Morgan in connection with the sale of the securities 


of Display to his customers in Tulsa. However, 


Morgan and his family were large shareholders of 
Display and made purchases of Display during the 


period the alleged omissions and misstatements 


were made. 4/ 


Morgan had no connection with the actual 
operations of Display, and his defense was that he 
was not aware of the falsity of the facts alleged 
as misstatements or omissions as he received all 
of his information concerning Display from repre- 
sentatives of Display. Morgan further testified 
that if he were aware of negative information 
concerning Display, he and his family would not 
have invested over $100,000.00 in Display during 
the period he was alleced to be making misstate- 
ments and omissions. (49A and 50A) Dell'Aglio 
testified that Morgan was aware of the facts and 
the issue became one of credibility. Morgan was 


convicted although he called numerous witnesses 


THE COURT: "Both sisters, which 

is a rather unique situation in 

a stock fraud case. I mean, going 
out and making money by selling to 
strangers through fraudulent means 
is, of course, a thing thet arouses 
indignation. But to find that the 
alleged defrauder defrauds himself, 
and his mother and sister suffered 
frankly puzzles me." (1(3A) 


who testified to his cood character. The issue of 
his guilt was a close question. 2/ 
Dell'Aglio, who hau previously pled 
guilty, was an important witness for the government. 
In response to a question from the court, Dell'Aglio 


suddenly injected an evidentiary harpoon into the 


case: 


"He [Morgan] indicated to me, 
he said, ‘you know you have a Mafia 
up there, we have an Oklahoma Mafia 
here'." [Emphasis supplied.] (28A) 


Defense counsel immediately requested 
that the response referring to the "Mafia" and 
"Oklahoma Mafia" be stricken, but this reques- was 
denied on the grounds that Morgan had purportedly 
made the statement. (28A) On cross-examination, 
defense c~unsel, faced with the devastating fact 
that comments associating Morgan with the "Mafia" 
and the "Oklahoma Mafia" had been admitted into 


evidence, asked if Dell'Aglio had taken Morgan's 


THE COURT: "I'm prepared to 

assume that you said you didn't 
know it [the omissions and misstate- 
ments], but evidently the jury con- 
cluded that you did, and of course 
that is a circumstance that is 
strongly inclined to guilt. But 
that isn't necessary to pursue 
because, regardless of what con- 
clusion I might draw on the evidence, 
I emphasize that I have to accept 
the jury's verdict at this point." 
(106A) 


statement about the "Oklahoma Mafia" as a threat, 
and Dell'Aglio testified that he ac noct. (29a) §/ 
Thus, any possible evidentiary busis for the 
admission of the testimony was eliminated. 

In his closing argument, the prosecutor 
for the government vainly tried to clothe the 
prejudicial testimony with some cloak of admissibility. 
He only succeeded in emphasizing the prejudicial 
testimony in the following manner: 

"... (H]e [Defendant] told Mr. Dell' 

Aglio on the phone, as Mr. Dell'Aglio 

testified, that there was an Oklahoma 

Mafia. Is there an Oklahoma Mafia? 

What did Mr. Morgan have to say to 

Mr. Dell'Aglio there is an Oklahoma 

Mafia? [sic] None whatsoever. 

Another example of his puffing and 

misstatements." (104A) 

Despite defense counsel's repeated 
objections, the comments of the prosecutor concerning 


the "Mafia" and "Oklahoma Mafia" were presented to 


the jury with no cautionary instruction. 


6. The impact on the jury of the state- 
ments concerning "Mafia" and "Oklahoma Mafia" is 
clearly revealed in Dell‘Aglio's own testimony: 


QO. "Just right out he said that 
Oklahoma had a Mafia?" 


A. I recall because I don't 
think it is something that 


anyone could easily forget." 
[Emphasis supplied. ] A) 


e 


oJu 


MR. ROSENTHAL: "Your Honor, I 
want to note my objection to a 
smal] »vortion, which will take 
one S«ccond to Mr. Speiser's sum- 
mation wherein he mentioned the 
Oklahoma Mafia. The only reason 
I didn't rise is kecause your 
Honor let it in evidence but I 
just wanted to preserve it for 
appeal, if necessary.” 


THE COURT: "“I wasn't conscious of 

it. I must have been half asleep." 

(58A) 

Morgan testified he had been an officer 
in the military for eight (8) years and a licensed 
stockbroker for almost twenty (20) years. Morgan 
introduced the testimony of five character witnesses 
to establish his good reputation for truth, honesty, 
and integrity. One of the instructions given by 
the court stated, in part: 

"Evidence of good reputation 


for a relevant trait or opinion 
evidence as to such trait may in 


itself create a reasonable doubt 
where, without such evidence, there 
woul’ »e no reasonable doubt." 
{Emphasis supplied.] (98A) 


As the gravamen of the defense involved 
the question of credibility and good faith, the 
impact of the "Mafia" statements was devidedly 
prejudicial. On the good faith defense, the court 
instructed: 

"Now, members of the jury, since 
and [sic] essential element of the 

crime is a specific intent to defraud, 


it follows that good faith is a com- 
plete defense to the crime of mail 


ge 


fraud. What I am abou. tc say on the 
subject of good faith applies also to 
the securities fraud counts, cv.unts 
33 and 34, which I will discuss a 
little later in my instructions. 
However mis'eading or deceptive a 
plan may be the use of the mails 

does not constitute a crime if the 
plan was devised in good faith. 
Honesty and good faith on the part 

of the defendant is a good defense 

to the charge contained in all 

counts of the indiciment. And [sic] 
honest belief by a defendant in the 
truth of the represceatation made is 

a good defense, however inaccurate 
the statement may turn out to be." 
(79A) 


The gravamen of Morgan's defense was 
that any misstatement or omissions made by him 
were the result of information supplied by repre~ 
sentatives of Display and that he had no reason to 
believe them not to be true. (51A-52A-92A) Part 
of the proof of this "good faith" defense was the 
testimony of other witnesses who also had received 
the same information from representatives of 
Display. One of these representatives was Henry 
McCarthy. (30A) However, each time counsel for 
Morgan propounded questions concerning whether 
Henry McCarthy had told a particular witness what 
Morgan claimed was told him, the prosecutor objected 
and the trial court sustained each objection (31A- 
32A~33A-34A-39A-43A-44A-47A-i8A) An offer of 
proof was properly made by defense counsel. (40A- 


41A-45A-46A) 


Not only was Morgan prejudiced by the 


trial court's refusal to allow him to present 
evidence which would prove his "good faith" defense, 
but also, when he presented his character witnesses, 
the prosecutor prcvounded questions to them and 
obtained answers which were highly prejudicial. 

The prosecutor in essence asked the majority of 

the character witnesses if their opinion of Morgan 
would change if he had committed those acts charged 
in this indictment. (16A-17A-21A-23A) Each 


responded that it wovid: (55A-56A-57A) 


PROPOSITION I 

THE TRIAL COURT ERRED IN REFUSING TO 
STRIKE WITNESS DELL'AGLIO'S TESTIMONY ASSOCIATING 
MORGAN WITH THE "MAFIA" AND “OKLAHOMA MAFIA," OR, 
IN THE ALTERNATIVE, IN FAILING TO LIMIT THE USE OF 
THE TESTIMONY IN ANY MANNER, AND THE ERRORS 
CONSTITUTED A DENIAL OF DEFENDANT'S RIGHT TO A 
FAIR TRIAL AND TO DUE PROCESS OF LAW. 

"Good Faith" and the "Mafia" are the 
antithesis of the other. The purported statement 
by Morgan concerning the "Mafia" or "Oklahoma 
Mafia" as testified to by Dell'Aglio was totally 
irrelevant to any of the issues in the case. The 


only possibie reason for its admission into evidence 


would be to suggest that Morgan was in some way 


connected with an organization known as the "Oklahoma 


Mafia." Although the prosecutor tried on closing 
argument to argue that the statement was another 
example of "puffing and misstatements" by Morgan, 
it is obvious that such a contention on the govern- 
ment's part was merely a “boot strap" argument by 
which the prosecutor belatedly attempted to place 
in the record some reason for the relevancy of 
Dell'Aglio's testimony. 

The trial court allowed the introduction 
of the evidence and failed to strike it upon 
defense counsel's request based upon the sole 
reason that Dell'Aglio testified that Morgan had 
in fact made the statement. Certainly, it is true 
that relevant statements previously made by a 
defendant in a criminal case are generally admissible. 
However, it is also true that in order for the 
statement to be admissible, it must have at least 
some remote relevance to the issue being tried.// 


Phelps v. United States, 160 F.2d 868 (8th Cir. 


he The simple fact that the witness is 
testifying as to what the defendant allegedly said 
does not make the evidence admissible. There are 
certain areas of testimony that are so prejudicial 
[ that they must be excluded from evidence even if 
: they are sought to be introduced into evidence b 
the defendant himself! See Oliver v. U. S., S03" 
F.2d 521 (6ti Cir. 1953), which was reversed due 
to the testimony of the defendant concerning a prior 
guilty plea which was withdrawn. 


-ll- 


1947), reh. den., 161 F.2d 940, cert. den., 334 U.S. 
860 (1948). In the present case the references to 
the "Mafia" and "Oklahoma Mafia" were not relevant 
at all and the evidence should have been stricken 
for that reason. 

In the alternative, even if the evidence 
had any relevance or probative value, any such 
relevance or probative value was far outweighed by 
the prejadicial implications of the evidence. 8/ 
Rule 403 of the Federal Rules of Evidence reads as 
follows: 

"Although relevant, evidence 

may be excluded if its probative 

value is substantially outweighed 

by the danger of unfair prejudice, 

confusion of the issues, or mis- 

leading the jury, or by considera- 

tion of undue delay, waste of time 

er needless presentation of accumu- 

lative evidence." 

Morgan submits that any probative value of the 
references to the "Mafia" and "Oklahoma Mafia" was 
so substantially outweighed by the danger of 
unfair prejudice to Morgan that the trial court's 
refusal to strike the testimony of Dell'Aglio con- 
stituted reversible error and an abuse of the 


trial court's discretion. 


In United States v. Catalano, 491 F.2d 


268 (2nd. Cir. 1974), cert. den., 419 U.S. 825 


(1974), the government introduced evidence showing 
that the defendant used an alias when on a gambling 
trip to Puerto Rico. In considering the probative 
value this Court pointed out that the use of an 
alias could be a good method of hiding profits 

from the Internal Revenue Service. The Court then 
made the following statement: 


"An allied argument raised 
by Dellacroce is that the prejudical 
implications of this evidence out- 
weighs its probative worth ... cer- 
tainly potential prejudice to the 
defendant is a factor to be considered 
in weighing the pros and cons of 
admitting a particular piece of evi- 
dence ... the lengthly diaicegue between 
judge and prosecutor ... coi cerning 
this bit of evidence, the instruction 
to the jury at the time of its sub- 
mission to them ... and the charge 
to the jury on this matter ... reveal 
the careful consideration given to the 
possibility of prejudice ... the pro- 
bative worth of this evidence, far 
from being 'frivolous' ... was pro- 
perly presented for jury consideration." 
U. S. v. Catalano, supra, at 273-274. 


It is very interesting to contrast Catalano with 


the present case, for in the case at bar there was 
no dialogue or discussion whatsoever prior to the 
admission of the svidence, there was no instruction 
to the jury whatsoever concerning the evidence, 

nor any other statements to the jury in any manner 
limiting the effect of the evidence. Instead of 


the careful consideration given to the possibility 


“13< 


of prejudice . Catalano, the trial court apparently 


gave absolutely no consideration whatsoever to the 
possibility of prejudice in the present case. 
Indeed, the trial court at the time it overruled 
Defendant's motion to strike appeared to conclude 
that any statement of Morgan, no matter how low 
its probative value or how great its possible 
prejudicial impact, would nevertheless be admitted 
as evidence because Morgan reportedly said it:2/ 
The admission of this highly prejudicial evidence 
represented a total disregard for the "balancing" 
function which the court must perform in snielding 
the jury from inflamatory and emotional evidence 
devoid of any pro»ative value. 

The trial court's apparent conclusion 
that the statement was admissible merely because 
Dell'Aglio testified that Morgan said it is without 
any foundation in the law. In United States v. 
Birnbaum, 337 F.2d 490 (2nd Cir. 1964), a govern- 
ment witness testified that the defendant had 
recomnended an attorney who was to: 

"(Hlelp ‘straighten out' a 
matter concerning [the witness'] 


Glade view Corporation, then pending 
in the New York State Attorney 


9. Fn. 7, supra. 


=i du 


General's Office. The prosecutor 

asked if as a result of the repre- 

sentation by the attorney the matter 

was dropped. [The witness] replied 

in the affirmative, and said in 

addition that [defendant] had told 

him that the attorney was ‘a very 

influential man and was an attorney 

with the Attorney General's Office'." 

United States v. Birnbaum, supra, 

at 496. 
This Court held that the testimony was inadmissible 
and prejudicial, pointing out that it concerned 
unrelated, irrelevant matters not connected with 
the charge for which the defendant was being 
tried. Birnbaum certainly does not support the 
trial court's apparent conclusion in the present 
case that any statement of a defendant is always 
relevant and admissible. 

In Scott v. United States, 263 F.2d 398 
(5th Cir. 1959), a government witness testified in 
a prosecution involving a mail fraud scheme with 
regard to an overheard conversation between the 
defendant and a Mrs. Bard. The testimony was as 
follows: 

"And Mrs. Bard said, ‘You and 

King should be ashamed of the way 

you are dealing with these people'; 

and Mr. Scott [defendant] said, 'These 

people care nothing about me, and I 

care nothing ebout them'." Scott v. 

U. S., supra, at 401. 

The Fifth Circuit held that the conversation 


in question had no connection with the charges in 


the case and that it was “so inflammatory and so 
prejudicial that no amouit of cautionary instruction 
could eradicate the impression of this testimony 
from the jurors’ minds." Scott v. U. S., supra, 

at 401-402. 

. Certainiy there is no indication that 

the trial court in the case at bar deliberately 
sought to elicit the testimony concerning the 
"Mafia" or "Oklahoma Mafia" from Dell'Aglio. 
Indeed, there can only be speculation as to whether 
the prosecutor planned to use the sta‘ ement in his 
case. However, the intent of the pro: ecutor or 

the court is totally irrelevant in any event. In 
U. S. v. Meagley, 239 F.2d 637 (7th Cir. 1957), 

the court makes the following comment in dealing 
with an unexpected prejudicial statement of a 
witness: 

"...{t]here is nothing to indicate 
and no reason to believe that the 
government intended or expected the 
witness to answer as he did. At the 
same time, we are not able to discern 
how innocence on the part of government 
counsel mitigates the damaging effect 
which the statement was calculated to 


have on the minds of the jury and the 
rights of the defendant." U.S. v. 


Meagley, supra, at 638. 


The highly prejudicial nature of references 


to the "Mafia" is illustrated by several cases. 


In United States v. Gerry, 515 F.2d 130 (2nd Cir. 


1975), references were made to "bookmaker," "made 


man," and "fierce mob." Defense counsel contended 
that the use of the terms "bookmaker" and "made 

man" created an irresistible impr: *sion in the 

minds of the jury that the defen. nts were connected 
with organized crime. The trial court and this 
Court held that the references were too indirect 

and therefore nonprejudicial. 

This Court stated that the reference to 
a "fierce mob" posed "a greater potential for 
prejudice than either 'bookmaker' or ‘made man'". 
U. S. v. Gerry, supra, at 139. This Court found, 
however, that the reference to "fierce mob" was 
permissible since it was introduced to refute the 
contention that a witness had merely been a victim 
of a "tout" scheme instead of extortion. In 
addition, the “rial court instructed the jury 
"that the testimony was to be considered only as 
it related to [the witness'] state of mind, not as 
evidence that any of the defendants was a member 
of any mob.” U. S. v. Gerry, supra, at 139. 

If the term "fierce mob" creates a high 
potential for prejudice, surely the terms "Mafia" 
and "Oklahoma Mafia" create a much greater potential 
for prejudice. In Gerry, the reference to "fierce 


mob" had some probative value since it showed the 


witness was afraid. In the present case, there 


i 


was no probative value at all. The witness did 

not consider the references to "Mafia" and *tkiahome 
Mafia" to be a threat, and there was no probative 
value whatsoever with regard to the statement. In 
addition, there was no instruction given in the 
present case to limit the use of the testimor y 
concerning "Mafia" and "Oklahoma Mafia" in any 

way. The jury was not instructed that the reference 
was merely used to show Morgan's state of mind or 
for any other particular purpose. Morgan, unlike 
the defendant in Gerry, was therefore faced with a 
direct prejudicial association with the "Mafia," 
which was not limited in its effect by any cautionary 
instruction. 

The extent of the highly prejudicial 
effect of the term "Mafia" is shown implicitly by 
United States v. Polizzi, 500 F.2d 856 (9th Cir. 
1974). In that case, although defendants Polizzi 
and Cerilli were on a "Mafia list" and their 
purported connection with the Mafia was clearly 
relevant to the case, the prosecutor still avoided 
any reference to the Mafia links in the govern- 
ment's case! United States v. Polizzi, supra, 
at 888. On direct examination, Polizzi testified 


that he had a "problem" which prevented him from 


obtaining a certain license. On cross-examination, 


the United States Attorney asked him what the 
problem was. Polizzi volunteered the information 
that the problem was that he was purportedly 
connected with the "Mafia." The court stated: 


"Since the general nature of 
Polizzi's problem was directly rele- 
vant, and the prejudicial Mafia 
connection was sstuntesred by Polizzi, 
the trial court's ruling was well 
within its wide discretion in con- 
trolling cross-examination and in 
balancing its probative value against 
possible prejudice." [Emphasis 
supplied.] U.S. v. Polizzi, supra, 
at 889. 


Polizzi cites U. S. v. Lazarus, 425 F.2d 
638 (9th Cir. 1970), for the proposition that the 


use of the term "Mafia" is not per se prejudicial, 


and certainly there are cases in which the use of 


the term "Mafia" does not constitute error. 
Lazarus is an excellent example of such a case. 
The case involved a prosecution for perjury and 
the materiality of defendant's testimony before a 
grand jury. Part of the matter to be considered 
by the grand jury was an alleged connection between 
persons who attended a certain meeting and the 
"Mafia." Since the grand jury investigation 
involved organized crime, the court logically 
concluded that, since the jury knew the defendant 
was suspected of being involved with organized 


crime, it would hardly be more prejudicial if it 
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were known he was suspected of "Mafia" connections. 
In addition, one of the references to the Mafia in 
Lazarus was made by the government when defense 
counsel knew in advance that the word was going to 
be mentioned and did not object. Such a case is 
obviously distinguishable from the case at bar, 
both with regard to the relevance of the reference 
to the "Mafia" and with regard to the question of 
advance notice to the defendant. 

Despite the fact that Lazarus held that 
the Mafia reference in the context of that case 
was not erroneous, the court said: "There may 
well be cases where reference in testimony linking 
the defendant to the Mafia may require the granting 
of defendant's motion [for a mistrial]." The 
court also referred to the Mafia reference as 
being "unfortunate." J. S. v. Lazarus, supra, 
at 641. 

Most of the references to the "Mafia" 
have occurred in cases in which organized crime 
and the "Mafia" are actually involved. Indeed, in 


cases such as Lazarus and Gerry it ta aifficuit to 


understand how the government could have successiully 


avoided any reference to organized crime. The 


present case, on the other hand, involves a defendant 


with no prior convictions who raised the defense 
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of good chaiacter. The irrelevant testimony of 
Dell'Aglio created the highly prejudicial indication 
that Morgan was involved with the "Mafia" or the 
"Oklahoma Mafia."L0/ 

The fact that Mors=n relied, in part, 
upon testimony of good character and the "good 
faith" defense made Dell'Aglio's testimony even 
more damaging than it would have been in the 
absence of such circumstances. Morgan's evidence 
of good character was not rebutted in any manner 
by the government. The only negative information 
concerning Morgan's character which the prosecutor 
was able to uncover involved alleged arrests for 
public drunkenness, resisting arrest and assault 
in 1968 and for public drunkenness and assault in 
1957. The government requested a conference at 
the side bar prior to cross-examining Morgan con- 
cerning these arrests. The trial court correctly 
concluded that testimony concerning arrests for 
such offenses would not be relevant. (53A and 
54A) 

If testimony concerning prior misdemeanor 


arrests for drunkenness and assault were irrelevant, 


10. It is apparent that Dell'Aglio's 
statement implicated Morgan with the "Mafia" or 
"Oklahoma Mafia," as the last sentence in the 
statement allegedly made by Morgan was "... [W]e 
have an Oklahoma Mafia here." [Emphasis supplied. ] 
(28A) 


ther. surely association with the "Mafia" and 
"Oklahoma Mafia" was even less relevant When 
considering the instruction that a specific 
character trait may in itself create a reasonable 
doubt, the jury was considering a man who, based 
upon uncontradicted testimony, had a good reputa~ 
tion for honesty, truthfulness and integrity. Any 
chance which Morgan may have had that the jury 
might consider his good prior reputation and his 
"good faith" defense as a sufficient basis for 
reasonable doubt was destroyed by associating him 
with the "Mafia" and "Oklahoma Mafia.” These 
irrelevant references created the strong implica- 
tion that, despite the evidence concerning good 
reputation, Morgan was associated with organized 
crime. 

In view of the unrestricted admission of 
the testimony concerning the "Mafia" and the 
"Oklahoma Mafia," Morgan submits that he was 
denied his right to a fair trial and to due process 
of law afforded to him by the United States Consti- 
tution. Cases such as U. S. v. Tomaiolo, 249 F.2d 
683 (2nd Cir. 1957), which held that references to 
the defendant as a "bad man" or to his association 


with criminal companions constitute reversible 


error, do not specifically deal with the constitutional 


implications of the admission of such evidence. 

I. would seem clear, however, that the «dmission 
of such testimony constituted an error of con- 
stitutional proportions. It violated due precess 
by doing away with the presumption of innocence, 
by allowing trial by prejudice, and by shifting 
the focus of the trial from the charges as alleged 
to Morgan's purported "Mafia" connections. 

For the reasons set forth above, Morgan 
submits that he was denied his right to a fair 
trial and to due proces: -.. law by the trial 
court's 3 ‘sal to strike or otherwise limit 
testimony cone ‘rning the "Mafia" and "Oklahoma 
Mafia," and therefore prays that the case be 


reversed and remanded for a new trial. 


PROPOSITION II 


THE TRIAL COURT ERRED IN REFUSING TO 
SUSTAIN MORGAN'S OBJECTIONS TO THE PROSECUTOR'S 
QUESTIONS TO MORGAN'S CHARACTER WITNESSES WHICH 
QUESTIONS PRESUMED MORGAN'S GUILT AND THIS ERROR 
CONSTITUTED A DENIAL OF DEFENDANT'S RIGHT TO A 
FAIR TRIAL AND DUE PROCESS OF LAW. 

The prosecutor, in his cross-examination 
of the majority of the character witnesses who 
testified on Morgan's behalf, proposed a question 


in substantially the following form: 
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"Now, Mr. [witness], if 
Mr. Morgan knew that Display Sciences 
was in receivership ac the time he 
was selling these shares of Display 
Sciences stock between May and July 
and didn't tell that to his 
ters, would your opinion of 
shange at all?" (55A; see also 
5eA -S7A. ) 


Defense courisel objected to this question the 


first time it was asked, but the court overruled 
the objection, apparently on the grounds that the 
prosecutor had used the word "if." (55a) 21/ 

In propounding the questions, the prosecutor 
made the assumption that Morgan had known and had 
caused to be omitted from disclosure to purchasers of 
Display common stock the fact that Display was in 
receivership at the time of the sale of the stock. 

By his questioning, the prosecutor assumed Morgan's 
guilt of the allegations contained in Paragraph 4(c) 
(1) and (2) of the indictment. (16A-17A) Morgan's 
knowledge or lack thereof concerning the receiver- 
ship was a crucial issue in the case. Certainly it 
is permissible for the government to cross-examine 
a character witness by testing the sufficiency of 


the witness' knowledge by inquiring into the 


ll. Defense counsel did not object to 
the essentially identical question propounded to 
subsequent witnesses since the objection would 
then have been futile as the trial court had already 
ruled. See Awkard v. U. S., 352 F.2d 411 (D.C. 
Cir. 1965), fn. 9 at 644. 


nature of the information upon which he bases his 
conclusion as to a defendant's good reputation, 

and by requiring him to disclose rumors and reports 
which are abroad in the community. Michelson v. 


U. S., 335 U. S. 469 (1948) In Michelson however, 
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the United States Supreme Court also pointed out 
that both the use of character witnesses and their 
cross-examination should be strictly controlled by 
the trial court. A relevant comment in that 
regard was made by this Court in United States v. 
H. Wool & Sons, 215 F.2d 95 (2nd Cir. 1954): 


"As pointed out by Mr. Justice 
Jackson in Michelson v. U. S. [cita- 
tion omitted] the procedure as to 
ciaracter evidence in criminal cases 
iz in many respects an anomaly in 
the law of evidence, and courts 
should be on the alert to see that 
the practice is not abused. We may 
also add that it is incumbent on 
prosecuting attorneys oR scrupulous 
in not stepping out of unds on this 
Sort of cross-examination.” [Emphasis 


supplied.] U.S. v. H. Wool & Sons, 
supra, at 99. 


It is important to remember that the 
purpose of character testimony introduced on 
behalf of the defendant is to show that it is 


improbable that he committed the crime with which 


he is charged. U. S. v. Minieri, 303 F.2d 550 


{and Cir. 1962), cert. den., 371 U.S. 847 (1962). 


Since this is the entire rationale for the "anomalous" 


procedures followed concerning character testimony, 
it would indeed be paradoxical for the court to 
approve a question propounded by the prosecution 

to a character witness which assumes the defendant's 
guilt. If character evidence is probative at all, 
it is probative because it shows that defendant 


enjoyed a good reputation until the date upon 


which the alleged crime was committed. The idea 


that the prosecution can somehow “bootstrap" by 
saying, in effect, "Well, he won't have such a 
good reputation if he is convicted in this case, 
will he?" is illogical, irrational and patently 
absurd. 

In the present case the prosecutor 
committed the error of assuming Morgan's guilt in 
his questions to the character witnesses, of 
forcing the character witnesses to assume Morgan's 
guilt, and of inviting the jury to assume Morgan's 
guilt. By not sustaining the objection of defense 
counsel, the trial court put his stamp of approval 
on this assumption of guilt. Such a procedure was 
not only totally without any valid evidentiary 
basis, but denied Morgan's right to be clothed 
with the presumption of innocence and thereby 
denied his right to due process of law. 

There is no support for the prosecutor's 


proce ure in this case either under existing case 


law or under the Federal Rules of Evidence. 
Rule 405(a) of the Federal Rules of Evidence 
provides as follows: 


"In all cases in which evidence 
of character or a trait of character 
of a person is admissible, proof may 
be made by testimony as to reputation 
or by testimony in the form of an 
opinion. On cross-examination, inguir 
is allowable into relevant specific 
instances of conduct.” [Emphasis 
supplied. ] 


There is no indication that the Federal 
Rules of Evidence were intended to change the old 
law as to what specific instances were in fact 
"relevant". The notes of the advisory committee 
on the proposed rules contained the following 
statement: 


"According to the great majority 
of cases, on cross-examination inquiry 
is allowable as to whether the reputa- 
tion witness has heard of particular 
instances of conduct pertinent to the 
trait in question. Michelson v. U. S., 
[citation ommitted].. The theory is 
that, since the reputation witness 
relates what he has heard, the inquiry 
tends to shed light on the accuracy of 
his hearing and reporting. Accordingly, 
the opinion witness would be asked 
whether he knew, as well as whether he 
had heard. The fact is, of course, 
that these distinctions are of slight 
if any practical significance, and the 
second sentence of subdivision (a) 
eliminates them as a factor in formu- 
lating questions. This recognition of 
the propriety of inquiring into specific 
instances of conduct does not circum- 
cribe inquiry otherwise into the bases 
of opinion and reputation testimony." 
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From the language of Rule 405 itself and from the 
notes of the advisory committee, it is obvious 
that the only relevant considerations pertaining 


to cross-examination of a character witness are 


what the witness has neard about the defendant in the 


community and what his knowledge is concerning the 
defendant. Certainly, nothing in Ruie 405 or the 
advisory committee notes give any support to the 
prosecutor propounding a hypothetical question which 
assumes the guilt of the defendant. 

The precise question presented here has 
arisen in only a few jurisdictions. Morgan submits 
that the reason for the scarcity of cases on the 
subject is the obviously erroneous nature of the 
line of questioning pursued by the prosecutor. In 
Sexton v. State, 312 So.2d 71 (Ala. 1975), the 
defendant was charged with carnal knowledge of a 
girl under the age of twelve years. The prosecutor 
asked: 

"Now let me ask you this. Would 

you think a man had good sense who would 

take an eleven year old girl out and 

have sex with her? Would you think 

anybody had good character if they did 

that?" Sexton v. State, supra, at 74. 


The eventual answer by the witness was, "Well, I 


don't believe he would." Sexton v. State, supra, 


at 74. Based upon that question, the Alabama Court of 


Criminal Appeals reversed the defendant's conviction. 


: 
{ 


It will be noted that the question in 
Sexton was stated in hypothetical terms, since the 
prosecutor used the word "if." The word “if" was 
also used in the present case and was apparently 
relied upon by the trial court in overruling 
Defendant's objection. The present case seems 
indistinguishable from Sexton since in both cases 
the question assumed the guilt of the defendant. 
An analogous situation was considered in 


Diggs v. State, 88 SW.2d 103 (Tex. avons: Th 
Diggs, the dialogue between the prosecutor and 


defense character witness was as follows: 


"You heard about the shooting 
and killing of the [deceased] didn't 
you in December, 1934? Answer: 

Yes, I heard of it. Question: Would 
you say after hearing that he still 
has a good reputation for being a 
peaceable and law-abiding citizen? 
Answer: Not then, no sir." Diggs v. 
State, supra, at 103. 


In holding that the question constituted reversible 


error, the court stated: 


"In all criminal cases the defendant 
is presumed to be innocent, and the 
indictment against him should not be 
used to destroy that presumption of 
law, nor can the indictment be appro- 
priated by the jury as any evidence 
of guilt; neither should the same 
be used to impugn his good reputation 
which he has established by many years 
of good conduct and obedience to the 
law. If it were Otherwise, it would 
give weight to a presumption against 
him arising entirely out of the charge 
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contained in the indictment for which 
he is being tried. If the discussion 
of the charge contained in the indict- 
ment could be used as a basis for 
showing that a man's reputation as a 
law-abiding citizen was bad, then no 
man who was on trial could successfully 
show a good reputation as a law-abiding 


citizen." Diggs v. State, supra, at 103. 
The language in Diggs seems particularly appropriate 


in the present case, since here the prosecutor 


clearly discussed a critical portion of the charge 
contained in the indictment in framing his questions 
to the various character witnesses. 

In Craft v. Mississippi, 181 So.2d 140 
(Miss. 1965), the district attorney discussed in 
detail the crime for which the defendant was being 
tried and asked the defendant's character witnesses 
whether they would have a different opinion if 
they were reliably informed of the defendant's 
guilt for that crime. The Mississippi Supreme 
Court held that such questioning constituted 
reversible error. 

In Mitchell v. State, 277 So.2d 395 
(Ala. 1973), the prosecutor did not make an improper 
assumption of guilt concerning the crime charged 
in his questions to the character witnesses. 
However, the Alabama Court of Criminal Appeals 


considered other cases in which the alleged facts 


of the crime had been incorporated into questions 
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to character witnesses and reached the following 
conclusion: 


"The general rule which we 

can deduce from this line of cases 

seems to be that it is improper for 

the prosecuting attorney on cross- 

examination to ask defendant's 

character witnesses questions which 

assume that defendant did an act 

tending to prove him guilt of the 

Crime charged." Mitchell v. State, 

supra, at 707. {Emphasis supplied. } 
Certainly the prosecutor's questions in the present 
case were based upon assumptions that Morgan committed 
an act which tended to prove that he was guilty 
of the crime charged. 

The identical point is also made in 
Broussard v. State, 114 SW.2d 248 (Tex. 1938), in 
which the court stated: 


"It is true that a character 
witness may be asked on cross- 
examination whether he has heard 
that the accused had been guilty 
of specific acts of misconduct. 
However, questions based on alleged 
misconduct involved in the ver 
transaction for which accused is 
on trial may “not properly be pro- 
pounded to character witnesses for 
the purpose of testing their 
sincerity. Appellant's objection 
to the question should have been 
sustained." Broussard v. State, 


supra, at 249. [Emphasis supplied.] 
It might be added, that the objectionable question 
in Broussard was prefaced by the word "if," and 
the court in Broussard still concluded that the 


question was improper. Thus, the use of the word 


ba 
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"if" by the prosecutor in the case at bar does not 
serve to distinguish this case from Broussard. 

In Gaugh v. Commonwealth, 87 SW.2d 94 
(Ken. 1935), the defendant was charged with the 
crime of receiving and assenting to the receipt of 
a deposit by a bank at a time when he was acting 
as its cashier and after he had knowledge of the 
fact that the bank was insolvent. Evidence had 
been presented showing that he had withdrawn his 
own funds from the bank on the day that the deposit 
was received. The prosecutor questioned the defen- 


dant's character witness on cross-examination 


concerning the alleged withdrawal of funds by the 
defendant. L2/ The court held that the questions 
by the prosecutor were prejudicial and constituted 
reversible error. The court stated: 
"Permitting the commonwealth 
to pursue the line of interrogation 


as above indicated on the cross- 
examination of character witnesses 


12. The two questions were as follows: 
(1) "If you had known that afternoon that just 
before he took your little deposit he and his 
assistant cashier took from the bank in cash 
$2,637.90, do you think that would have been your 
opinion or would ever have been as to his reputation 
for honesty in that community?" (2) "I asked you 
if you had known and the people among whom he 
associated had known that on that afternoon he and 
his assistant cashier had checked out of the bank 
that much money, and the fact that they did not 
open the bank for business any more, do you think 
that would have affected the people of that community, 
as to his morals?" 


not only served to magnify this 
evidence [of the purported with- 
drawal of funds] but to use it as 

a weapon to utterly destroy the 
evidence showing his previous 

good reputation as to honesty and 
integrity. No case has been pointed 
out by counsel] for the commonwealth, 
and we have found none, indicating 
that in the cross-examination of a 
character witness he may be asked 
concerning the particular offense 

of which the accused is charged or 
about acts in evidence to establish 
his guilt in an effort to impeach 

or break down evidence concerning 
his previous good reputation. This 
line of interrogation was in effect 
presupposing appellant's zuilt and 
was asking the witnesses what. the 
effect would have been upen tneir 
opinion and the opinion of the people 
among whom appeilant associated if 
they had known that he committed the 
offense charged in the indictment. 
Our conclusion is that it was both 
incompetent and prejudicial." Gaugh 
v. Commonwealth, supra, at 98. 


Morgan submits that the procedure followed 
in cases such as Gaugh and in the case at bar, 
is not only improper and prejudicial but was in 
clear violation of Morgan's constitutional rights 
to a fair trial and to be cloaked with the presumption 
of innocence. Chief Justice Burger of the United 
States Supreme Court has recently discussed the 
presumption of innocence in Estelle v. Williams, 
96 S. Ct. 1691, U.S. _ (1976). In Estelle, 
the actual holding of the Court was that a defen- 
dant who fails to object to being tried in prison 


clothes, and who cannot present sufficient reason 
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for failure to raise the issue before trial, 
cannot complain that his right to be presumed 
innocent was violated. However, the importance of 


the presumption of innocence is stressed in Estelle: 


"The right to a fair trial is | 
a fundamental liberty secured by | 
the fourteenth amendment [citation 
omitted]. The presumption of innocence, 
although not articulated in the Con- 
stitution, is a basic component of 
a fair trial under our system of 
criminal justice.... [TJo implement 
the presumption, courts must be alert 
to factors that may undermine the 
fairness of the fact-finding process. 
In the administration of criminal 
justice, courts must carefully guard 
against dilution of the principle 
that guilt is to be established by 
probative evidence and beyond a 
reasonable doubt [citation omitted]. 
The actual impact of a particular 
practice on the judgment of jurors 
cannot always be fully determined, 
but this Court has left no doubt 
that the probability of deleterious 
effects on fundamental rights calls 
for close judicial scrutiny [citation 
omitted]. Courts must do the best 
they can to evaluate the likely 
effects of a particular procedure 
based on reason, principle and 
common human experience." Estelle 
v. Williams, supra, at 1692-1693. 


Certainly, a procedure which requires 
that the prosecutor, the witness, and the jury to at 
least temporarily assume the defendant's guilt is 
a prejudicial procedure which is contrary in all 
respects to the presumption of innocence. To 


assume for the sake of the prosecutor's question 


that Morgan failed to inform the prosecution witnesses 
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of the relevant facts and at the same time assume 
his innocence is expecting the jury to perform an 
impossible feat of mental gymnastics. The injection 
of the assumption of Morgan's quilt into evidence 
during the course of the trial is perhaps the most 
clear abrogation of the presumption of innocence 
which could ever exist.13/ 

Even if the court should fina chat th:: 
presumption of innocence was not violated by the 
prosecutor's questions in present case, there is 
another fatal defect in the questions. Professor 

igmore has pointed out that when questions are 

asked on cross-examinatio of defense character 
witnesses as to prior misconduct by the defendant 
there must be no question as to the fact of the 
misconduct .24/ Certainly it is improper for a 
prosecutor to ask a character witness quest .ns 
concerning the arrest of a defendant if the prosecutor 
has no facts available which establish that the 


defendant was ever arrested. It is equally apparent 


13. Morgan would not contend that the 
prosecutor is not free in closing argument to argue 
to the jury that the evidence has established defen- 
dant's guilt beyond a reasonable doubt. That is 
quite a different proposition from asking a jury 
to assume during the course of the introduction of 
evidence that the defendant is guilty. 


14. Wigmore on Evidence, 4th Ed. §988 at 912. 
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that the question as to whether Morgan knew about 
the receivership could not be decided until it 
had been submitted to and decided by the jury. 
The prosecutor certainly could not establish as 
a fact that Morgan had known about the receivership 
at the time he asked the questions of the character 
witnesses. 

The courts' concern with the factual 


basis for questions concerning the defendant's 


misconduct is set forth in U. S. v. Bermudez, 526 
F.2d 89 (2nd Cir. 1975), which is a case in which 
the prosecutor supplied documentary proof in the 
trial court of the arrest in question. In U. S. v. 
Silverman, 430 F.2d 106 (lOth Cir. 1970), apparently 
no proof of the prior arrest was supplied, but 
defense counsel made no argument that the prior 
arrests had never occurred and merely argued that 
the evidence sho. .d aot be admitted because none 

of the arrests had culminated in convictions. 

U. S. v. Silverman, supra, at 125. In the present 
case, Morgan consistently denied that he had known 
of the receivership at the time the Display securities 
had been sold. Incredibly, the prosecutor was 
allowed to ask a question concerning a purported 


"fact" which it was absolutely impossible for the 


prosecutor to prove unless the government established 
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that Morgan was guilty! Morgan submits that no 
authority exists wich would support such a ridi- 
culous and paradoxical procedure. 

The decision in Michelson v. U. S., 
supra, is considered by the court in Roberson v. 
United States, 237 F.2d 536 (5th Cir. 1956). The 
Roberson court points cut that in Michelson, "the 
Supreme Court isself implied essential safeguards 
which have not been observed in the present case. 
For example, the Court made repeated note of the 
fact that the trial court had ascertained out of 
the presence of the jury that tne arrest or con- 
viction had actually occurred." [Emphasis in 
original.] Morgan does not contend that such an 
evidentiary hearing is always necessary whether or 
not it is requested by the defendant. He would 
merely point out that in the present case an 
evidentiary hearing concerning the hypothetical 
question would have been a complete nullity. The 
trial court should have concluded, without any 
evidentiary hearing wha’ soever, that it would have 
been absolutely impossible for the prosecutor to 
establish that Morgan had known of the receivership 
of Display at the time he sold the securities. The 
essential point is that courts are universally 


concerned with the truth of the "misconduct" asked 
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about on cross-examination. When the "misconduct" 
cannot be established, the question should not be 
asked. 

Finally, even if the Court should find 
that the questions asked by the prosecutor were 
proper and that the answers of the defense character 
witnesses were admissible as evidence, Morgan 
submits that any probative value of the questions 
and answers of the character witnesses was far 
outweighed by the prejudicial impact upon the 
Sury. In Awkarad v. U. B., 352 F.24a 641: (D.C. Cir. 
1965), another instance of cross-examination of 
defense character witnesses by the prosecutor was 
considerec.. The Circuit Court of Appe 1s for the 
District of Columbia stated: 

"(T]he use of such evidence 

must be closely supervised by the 

trial judge, not only to assay the 

prosecuting attorney's good faith 

but to consider whether the proba- 

tive value of the information which 

might be elicited outweighs the 

prejudice to the defendant." Awkard 

v. U. S., supra, at 643. 

The rule is well established in the 
Second Circuit that the trial court must make a 
determination as to whether evidence is too pre- 
judicial to be admitted if its probative impact is 


slight. See U. S. v. Bermudez, supra, and U. S. v. 


Papadakis, 510 F.2d 287 (2nd Cir. 1975), cert. den., 


421 U.S. 950 (1975). It is a natural human tendency 
to think less of a person who is known to have 
committed a crime. If the questions had concerned 
prior relevant arrests of the defendant or prior 
relevant acts of misconduct of the defendant not 
pertaining to the charge with which he had been 


tried, it is easy to see that the answers might 


have had probative value. However, evidence of 

the witnesses’ knowledge or lack of knowledge of 
prior unrelated misconduct is certainly a different 
matter from the technique considered in the present 
case of using the indictment itself as a bootstrap 
to attempt to challenge the witnesses' opinion and 


presume the defendant's guilt. 


For the reasons set forth above, Morgan 
submits that he was denied his right to a fair 
trial and to due process of law and therefore 

| prays that the case be reversed and remanded for a 
| new trial. 
| PROPOSITion IIT 
THE TRIAL COURT ERRED IN REFUSING TO 
PERMIT TESTIMONY 7N SUPPORT OF THE "GOOD FAITH" 
DEFENSE RAISED BY MORGAN WHICH DENIED ‘MORGAN'S 
RIGHT TO A FAIR TRIAL AND DUE PROCESS OF LAW. 
Morgan's defense to the allegations in 


the indictment was that he had no intent to deceive 


)s 
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purchasers of stock of Display and that any 


information that he forwarded them or any alleged 
material omissions, were made based upon informa- 
tion he received from Display. His reliance upon 
this information constituted his "good faith" 
defense. 

One of the representatives of Display 


was Henry McCarthy. As McCarthy was not a defendant 


in the case, each time counsel for Morgan sought | 
to cross-examine witnesses as to whether McCarthy | 
had told that witness what Morgan claimed was told 
him, the prosecutor objected and the trial court 
sustained each objection. (31A-32A-33A-34A-39A- 
43A-44A-‘7A-48A) Apparently the trial court 
confused the co-conspirator exception to the 
hearsay rule with the exception to the hearsay 
rule that statements upon which a party relied are 
admissible to show the good faith of the party 
although not admissible to prove the truth of the 
statements. U. S. v. Nixon, 418 U.S. 683 (1974); 
Ohio Associated Tel. Co. v. National Labor Relations 
Board, 192 F.2d 664 (6th Cir. 1951). 
In the present case, Morgan sought to 
elicit testimony of other witnesses that represen- 


tatives of Display had made statements to the witness 


which were identical to the statements made to 


Morgan and upon which Morgan relied for his "good 
faith" defense. The statements were obviously 
relevant as, if the stateuwents had been made to 
other persons, this was probative of the fact that 
they were also made to and relied upon by Morgan. 
By denying Morgan the opportunity to elicit this 
testimony, the trial court denied him a fair 
opportunity to present competent proof of his 
defense. This constituted a denial of due process 
under the Fifth Amendment to the United States 
Constitution. U.S... v. Nixon, 418 U.8.:683 (1974); 
Clark v. Reid, 441 7.24 801 (Sth Cis. 1971). 

In Ohio Associated Tel. Co. v. National 
Labor Board, supra, an employer relied upon certain 
statements in taking a particular course of action 
and his reliance upon the statements was his basic 
defense to the cause of action. The statements 
were omitted from evidence even though the good 
faith cf the employer in relying upon the statements 
was the primary issue. The court held that it was 
error to exclude these statements and stated: 
"(T]hese reports are not merely admissible but 


coming from numerous sources they became highly 


persuasive." Ohio Associated Tel. Co. v. National 


Labor Relations Board, supra, at 667. The court 


further relied upon language of Professor Wigmore: 


oils 


"Where the question is whether 
the party has acted prudently, wisely 
or in good faith, the information on 
which he acted, whether true or false, 
is original and material evidence and 
not hearsay." Ohio Associated Tel. Co. 
v. National Labor Relations Board, sup~a, 
at 667. 
The above proposition asserted by Professor 
Wigmore appears to have been universally accepted. 
Emich Motors Corp. v. General Motors Corp., 181 
F.2d 70" (7th Cir. 1950), cev.,' 3400.8. S58 (2951), 
reh. den., 341 U.S. 906, (1951); Cyr _v. American 
Guaranty and Liability Insurance Co., 242 F.2d 8 


(2nd Cir. 1957); Schwarzenbach-Huber Company v. 
National Labor Relations Board, 408 F.2d 236 (2nd 


Cir. 1969), cert. den., 396 U.S. 960 (1969). 

The failure of the trial court to allow 
admission of the above testimony directly impaired 
the ability of Morcsan to present his defense. It 
did not involve collateral matters; it involved 
the heart of the defense. As Morgan was not 
allowed to present his basic defense, he was 
denied fundamental fairness and due process under 
the Fifth Amendment to the Consitution of the 
United States. Morgan therefore prays that this 


case be reversed and remanded to the trial court. 


CONCLUSION 


Based upon the unfair association with the 


"Mafia," the improper cross-examination of Morgan's 


character witnesses by questions that presumed 


Morgan's guilt, and the failure of the trial court 


to allow Morgan to present his defense, Morgan 
prays that this case be reversed and remanded to 
the trial court for a new trial. 

Respectfully submitted, 


LANG, TROFTZR & ADAMS 


gpant-Appellant 
Thurston Nati6nal Building 
Asa, Oklahoma 74103 
(918) 583-3145 
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UNIT! STATES DISTRICT COURT 
SOULH“RI DISTRICT’ OF NEW YORK 


UNITED STATES Of AMERICA 


“Vo 
INDICTMENT 


VICTOR DANENZA, : cages! 
FRAWK DULL'AGLIO, 75 Cr. 27 
K, CYRUS MELIKIAN, 


MICHAEL BRODSKY, HW 4 / 
DUDLEY MORGAN and ‘ 
TRIPLE MANAGEMENT, INC. 


Defendants. 


COUNT ONE 
The Grand Jury charges: 
1. At relevant times, defendant FRANK DELL'AGLIO 
was president and a director of phiszes Sciences, Inc. (hereinafter 


"Display"), a New York corporation engaged in the business of 


assembling and selling widescreen projectors. At relevant 


Lsplay had its peiicipeal offices iu Wew Jersey or 
Pennsylvania, 

25 During the pericd heginning on or about April le, 1971, 
continuing to on or about Augus® 15, 1972, cefendant K, CYRUS 
MELIKIAN wes Chairman of the Board of Directors of Display and 
defendant MICHAEL BRODSKY was a Director of Display. 

3. At all relevant times, "International Television 
Productions, Inc." (hereinafter ITP) was an entity represented 
to be a corporation incorporated in Pennsylvania, but which in 
truth and in fact was never incorporated in Pennsylvania or else- 
where and was ncrely an entity created and utilized by defendants 
MELIKIAN and BRODSKY to hold an option to purchase 400,000 


shares of Display common st: ) a share, said option 


having been issued to ITP on April 12, 1971, the date on or 
about which defendant MELIKIAN became Chairman of the Board of 
Directors of Display and defendant BRODSKY became a Director 
of Display. 

4, At all relevant times, defendant MELIKIAN 
represented himself to be the President and a Director of ITP 
and defendant BRODSKY represented himself to be the Secretary 
end a Director of ITP. At all relevant times, defendants 
MELIKIAN and BRODSKY were the persons controlling ITs 

5. At all relevant times, defendant VICTOR DANENZA 
employed and utilized defendant TRIPLE MANAGEMENT, INC, 
(hereinafter "TRIPLE"), a corporation he caused to be incorporated 
in New York in December, 1971, for the primary purpose of 
secretly trading in securities for his personal benefit. By 
disguising his control of defendant: TRIPLE, defendant DANENZA, 
was able, am ¢ other things, to evade his obligation and duty 
to file income tax returns for TRIPLE. 

6. Rule 133, promulgated under the Securities Act of 
1933, and which was in effect at the time of the fraudulent 
transactions hereinafter described in Counts One, Two and Three, 
provided that, under certain circumstances, a merger between 
two corporations need not be the subject of certain registration 
and disclosure requirements of said Securities Act of 1933. 
However, such registration and Ai sclosure requirements had to 
be complied with if the entity to be acquired was not a 
corporation.. Furthermore -- even if the entity to be acquired 
was a corporation -- where the persons causing the merger had 
sufficient control of the voting stock of the corporation to be 
acquired to cause the vote of the stockholders on the merger to 
be a mere formality, the exziption from the registration and 


disclosure requirements provided by Rule 133 would not be 


fe. ot A 


3. 


available. Moreover, Rule 133 further provided that persons 

who were in control of the acquired corporation and who 

received securities of the acquiring corporation in a Rule 

133 transaction with a view to the distribution thereof, : 
could not sell in excess of one per cent of the outstanding 
shares of the acquiring corporation in a six-month period 
without first registering any such excess under the Securities 
Act of 1933. 

7, At all relevant times, defendant DUDLEY MORGAN 
served as the manager of the Tulsa, Oklahoma office of the 
brokerage firm of Van Alstyne Associates, Inc. 

8, From on or about March 1, 1972 up to and including 
August 15, 1972, in the Southern District of New York and else- 
where, VICTOR DANENZA, FRANK DELL'AGLIO, K, CYRUS MELIKIAN, 
MICHAEL BRODSKY and TRIPLE, defendants, unlawfully, wilfully 
and knowingly did combine, conspire, confederate and agree 
together and with each other and with other persons to the 
Grand Jury known and unknown, to commit offenses against the 
United States, to wit, securities fraud in violation of Title 15, 
United States Code, Sections 77e, 77a(2), 77x, 73j(b) (including 
Rule 10b-5 promulgated thereunder) and 78ff. | 


OBJECi. CF THE CONSPIRACY 


9. The principal odfects of the conspiracy ineludei: 


> 


4, 
(a) the fraudulent transfer of control of Display 


from defendants MELIKIAN and BRODSKY to defendants DANENZA, 
TRIPLE and DELL'AGLIO without disclosing said transfer to the 
outstanding public stockholders of Display; 

: (b) to avoid compliance with the registration 
and disclosure requirements of the Securities Act of 1933 in 
order to fraudulently make available. to defendants DANENZA and 
TRIPLE 100,000 shares of Display's common stock for resale 
to the investing public; 

(c) the use of a portion of the monies derived from 
saiu fraudulent transfer of control of Display to pay off a 
loan which defendants MELIKIAN and BRODSKY had fraudulently 
obtained in the name of Display, the elimination of the 
personal liability of defendants MELIKTAN and BRODSKY for the 
re-payment of the said loan and the release of’ the collateral 


which had been pledged by defendants MELIKIAN and BRODSKY es 


(d) the use of the balance of the monies derived 
from said fraudulent transfer of control of Display for the 
further personal financial benefit of defendant BRODSKY; 

(e) the fraudulent acquisition by defendant 
DELL'AGLIO of an option to purchase 250,000 shares of Display 
common stock at twenty-five cents per share, a price pes share 


which was substantially below the then current market price. 


MEANS BY WHICH THE CONSPIRACY WAS CARRIED OUT 


10. &mong the means by which the defendants would and 


6, 


did carry out the conspiracy were the following: 


| BEST COPY AVAILABLE 


en eee ome 


(a) On or about March 1, 1972, defendants DANENZA 
and DELL'AGLIO agreed to a plan whereby they would cause Display 
to acquire ITP by causing Display to issue to ITP 100,000 shares 
of its common stock in a fraudulent merger transaction which would 
appear to comply with Rule 133 of the Securities Act of 1933; 
furthermore, defendants DANENZA, DELL'AGLIO, MELIKIAN and BRODSKY 
subsequently agreed that the 100,000 shares of Display common 


stock issued to ITP would be resold to defendant TRIPLE at a price 


to be determined by the defendants. 


(b) On or about March 20, 1972, defendant MELI’ AN 
ce used the signatures of six persons to be forged to certain 
documents and stock powers, which signatures fraudulently 
represented said persons to be ITP stockholders and the recipients 
of Display common stock pursuant to the terms of the fraudulent 
Rule 133 merger transaction, when in fact defendant MELIKIAN well 


knew that these six persons were not truly stockholders of ITP 


(c) On or about March 20, 1972, defendants 
DELL'AGLIO and MELIKIAN obtained the signatures of four persons 
to certain legal documents and stock powers by means of false 
representations and deceptive and misleading statements, and 
defendant MELIKIAN caused the signatures of at leass three of 


seid persons to be forged to certain other documents and stock 


powers. 
(ad) Defendants DANENZA, DELL'AGLIO, MELIKIAN and 
BRODSKY fraudulently withheld from thre? aitorneys they employed 
to prepare and revise the documents utilized for the fraudulent 
Rule 133 merger transaction the following material facts: 
(1) that certain of the sipnatures on the 
stock powers and legal documents were 


forged and that others were obtained 
by means of false representations; 


6. 


(2) that ITP was not a corporation; 

(3) that defendants MELIKITAN and BRODSKY 
intended to immediately resell to 
defendant TRIPLE, in violation of 
Rule 133, the 100,000 shares of Display 
common stock issued to ITP but which 
defendants MELIXIAN and BRODSKY in 
fact controlled and beneficially owned; 
that defendants MELIKIAN, BRODSKY, 
DANENZA, TRIPLE and DELL'AGLIO 
intended to make available for resale 
160,0C~ shares of unregistered and 
unlegended Display common stoc. ina 
distributien to the investing public 
in violation of the registration and 
disclosure provisions of the federal 
securities laws; and 
that the Rule 133 merger transaction 
was a sham ani was being utilized to 
unlawfully circumvent the registration 
requirements of the federal securities 
laws. 

(e) Pursuant to the terms of the sham Rule 133 
merger transaction, defendants DANENZA, DELL'AGLIO, MELIKIAN and 
BRODSKY s-rranged for the fraudulent transfer from defendants 
MELIKIAN and BRODSKY to defendant TRIPLE at a price substantially 
below tne then current market price for Display common stock 
the 100,000 shares of unregistered and unlegen ed Display common 
stock fraudulently issued in the name of ITP's twelve alleged 
steckholders. 

‘(f) Defendant BRODSKY presented to the Philadelphia, 
Pennsylvania office of the brokerage firm of Fahnestock and Co, 
certain documents which caused said brokerage firm to transfer 
the 100,000 shares of unregistered and unlegended Display common 
stock to defendant TRIPLE; these documents consisted of (1) 
a May 1, 1972 agreement setting forth the terms of the transfer 
from defendan*’ MELIKIAN and BRODSKY to defendant TRIPLE of 
the 106,000 shares of Display common stock falsely represen! "4 


to be owned by the twelve alleged ITP stockholders; (2) fs. tent 


vi 
stock powers for shares of Display common stock to be sold; and 
(3) @ May 2, 1972 opinion letter from an attorney authorizing 
Display's transfer agent to issue in specified amounts 100,000 
shares of unlegended Display common stock in the names of the 


twelve alleged ITP stockholders. 
(g) On or about May 9, 1972, defendants MELIKIAN 
and BRODSKY sold through Fahnestock and Co. 60,000 puaeee of 
Display common stock for $40,9CO to Andras Hatch & Yeatherington, 
Ltd., a Toronto, Canada brokerage firm for the account of 
defendant TRIFLE 
(h) Or or about August 2, 1972, defendants 
MELIKIAN and BRODSKY sold through Fahnestock and Co. 30,000 
shares of Display cormon stock for $7,000 to Andras Hatch & 
Heatherington Ltd., tor the account of defendant TRIPLE. 
(1) Defendants MELIKIAN and BRODSKY caused 
Fahnestock and Co. tc issue two checks in the amounts of 
$39,400 and $6,616, comprising the net proceeds derived from 
the sales described in the previous two paragraphs, to the 
Central Penn National Bank, to be credited as follows: $40,997.63 
against an outstaadirg loan which defendants MELIKIAN and BRODSKY 
had personally guararteed and pledged their ow securities as 


collateral for and $£,018.37 against a personal nae of defendant 


BRODSKY. 


ll. In furtherance of the conspiracy and to effect 
the objects thereof, defendents DANSNZA, DELL'AGLIO, *SLIATAn, 
BRODSKY and TRIPLE did comait oe following overt acts, among 


others, in the Southern District of New Yo-.«: 


8. 


(a) Between on or about February 15, 1972 and 
March 16, 1972, defendants DANENZA and DELL'AGLIO met at 
defendant DANENZA'S apartment, Penthouse C, 155 East 55th Street, 
New York, New .York and formulated the plan for the sham nule 133 
merger transaction between Display and ITP so that the registration 
requirements of the Securities Act of 1933 could be unlawfully 
circumvented. 

(b) Between on or about February 15, 197e and 
March 16, 1972 defendant DELL'AGLIO met Leo Levy, an attorney, 
at 51 Bast /lOnd Street, New York, New York and requested attorney 
Levy to prepare and revise certain documents for use in the sham 
Rule 133 merger transaction without disclosing to attorney Levy 
the sham nature of the transaction. 

(c) Between on or about February 15, 1972 and 
March 16, 1972 defendants DELL'AGLIO, MELIKIAN and BRODSKY met 
with attorney Levy at 51 East ond Street, New York, New Yorx 


defendants knew contained forged signatures and signatures 
obtained by means of false representations but which information 
said defendants failed to disclose to attorney Levy. 

(d) Between on or about March 16, 1972 and May 1, 
1972 at defendant DANENZA's apartment, defendant DANENZA requested 
Melvin Katz, an attorney, (1) to draft an agreement documenting 
the transfer to defendant TRIPLE of the 100,000 shares of 
unregistered and unlegended Display common stock falsely 


represented “o be owmed by the twelve alleged ITP shareholders, 


704 


and (2) to serve as escrow agent for said shares. 


(e) On or about May 1, 1972, defendant DANENZA 
caused a letter to be delivered from his apartment to 4&ttorney 
Kate's office at 150 East 50th Street, New York, New York. 

(f) On or about Vay 3, 1972, defendant DELL' AGLIO 
caused certificates representing 100,000 shares of Display 
comnon stock issued in the names of ITP's twelve alleged stock-— 
ner to be delivered to attorney Katz. 

(g) On or about May he. 4972, defendant MELIKIAN 
caused a letter to be delivered to attorney Katz's office 
instructing Katz to send 60,000 of the 100,000 shares of 
Display common stock in his possession to Fahnestock and Co. 

(h) On or about July 27, 1972, defendants 
MELIKIAN and BRODSKY caused a letter to be delivered to attorney 
Katz's office, which letter falsely stated that pursuant to an 
attached agency agreement (which contained forged signatures 
and signatures obtained by false representations ) the twelve 
alleged ITP shareholders had appointed defendants MELIKIAN and 
BRODSKY as their agents and that, as such, defendants MELIKIAN 
and BRODSKY consented to an agreement dated July 15, 1972, 
amending the terms for the transfer to defendant TRIPLE of the 
remaining 40,000 shares of Display common stock held in escrow 


by attorney Katz. 


STATUTORY ALLEGATIONS 
12, It was part of the conspiracy that defendants 
DANENZA, DELL'AGLIO, MELIKIAN, BRODSKY and TRIPLE would and did 
unlawfully, wilfully and knowingly: 


(a) make use of means and instruments of trans- 


mails, directly and indirectly, to offer to sell and sell, 


portation and communication in interstate commerce and the : * : 


cause to be offered for sale and to be sold, and aided and abetted 


erg ; 
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the offer and sale of securities, to wit, shares of Display 


common stock, without a prospectus at a time when no registration 
statement as to said securities was in effect with the Securities 
and Exchange Commission in violation of Title 45,5 United States 
Code, Section 77(e) and Title 18, United States Code, “ection 2; 

. (b) in connection with the offer and sale of 
securities, to wit, shares of Display common stock, by use of 
means and instruments of transportation and communications in 
interstate commerce and by use of the mails, directly and 
indirectly (i) employ devices, schemes and artifices to defraud; 
(11) obtain money and property by means of untrue statements of 
material facts and by means of omissions to state material facts 
necessary in order to make the statements made, in the light of 
the circumstances under which they were made, not misleading 
and (iii) engage in transactions, practices and courses of 
business which would and’ did operate as a fraud and deceit 
upon the purchasers and prospective purchasers of the afore- 
mentioned securities in Viviatiun of Titie 15, United States 
Code, Section 77q(a); and 

"(c) in connection with the purchase and sale of 
securities, to wit, the shares of Display common stock, directly 
aad indirectly, by use of the means and instrumentalities of 
interstate commerce and the mails, use and employ manipulative 
and deceptive devices and contrivances in violation of Rule 
10b-5 (17 Coe of Federal Regulations 240.10b-5) of the rules 
and reguletions of the S:curities and Exchange Commission. 


(Title 18, United States Code, Sections 371 and 2) 


COUNT TiO 


Te Grand Jury further charges: 
1. From on or about March 1, 1972 up to and including 
Mame 15, 1972, in the Southern District of New York and else- 
where, VICTOR DANENZA, FRAiIK DELL‘AGLIO, K. CYRUS MELIKIAN, me 2' 


MICHAEL BRODSKY and TRIPLE MANAGEMENT, INC., the datentuate, 

and others, unlawfully, wilfully and knowingly in the offer and 
sale of senartties, to wit, shares of Display common stock, by 
use of the instrunents of transportation and communication in 
{interstate commerce and by use of the mails, directly and 
indirectly did (a) employ devices, schemes and artifices to 
defraud, (b) obtain money and property by means of untrue 
statements of material facts and by means of omissions to state 
material facts necessary in order to make the statements made, 

in light of the circumstances under which tney were made, not 
misleading, and (c) engage in transactions, practices and courses 
of business which would and did operate as & fraud and deceit 
upon Display's outstanding public stockholders and upon purchasers 
and would-be purchasers of Display common stock. 

2 The allegations contained in Paragraphs 1 through 
6 of Count One of this indictment are hereby repeated and 
incorporated as 4f fully set forth herein. ‘The allegations 
contained in Paragraph 10 of Count One of this indictment are 
hereby repeated and incorporated as if fully set forth herein 
as constituting and describing some of the means by which the 
defendants committed the offense charged in this Count. 

4%, On or adout April 1, 1972; in the Southern District 
of New York, the defendants referred to it Paragraph 1 of this 
Count, unlawfully, wilfully ani knowingly did use and cause to 
be used means and instruments of transportation and communication 
in interstate commerce pursuant to and in furtherance of the 
stheme and unlawful activity elleged in Paragraph 1 of this 
Count in that defendants MELIKIAN and BRODSKY, while carrying 
fraudulent documents to be used in furtherance of said scheme, 


did travel from Philadelphia, Pennsylvania to New York, New York 


4n order to participate in a meeting with attorney Levy and ‘ 
defendant Dell'Aglio. \ 


(Title 15, Un:ved States Cotes Section 77q(a) and 
agama * ‘o Section 2). 


COUNT THREE 


The Grand Jury further charges: 

; 1. From on or about March 1, 1972 up to and including 
August 15, 1972, in the Southern District of New York and 
elsewhere, VICTOR DANWENZA, FRANK DELL'AGLIO, K. CYRUS MELIKIAN, - 
MICHAEL BRODSKY and TRIPLE MANAGEMENT, INC., the defendants, 
and others, unlawfully, wilfully and knowingly did, directly and 
indirectly, by use of means and instrumentalities of interstate 
commerce and the mails, use ik ena in connection with the 
purchase and sale of securities, to wit, shares of Display 
common stock manipulative and deceptive devices and contrivances 
in contravention of Rule 10b-5 (17 Code of Federal Regulations 
240,10b-5) of the rules and regulations of the Securities and 
Exchange Commission. . 4 

2. The allegations contained in eatacoune: i through 6 
of Count One of this indictment are hereby repeated and incorporated 
as if fully set fourth herein. The allegelions cuikeidecid in 
Paragraph 10 of Count One of this indictment are hereby repeated 
and incorporated as if fully set forth herein as constituting 
and describing some of the means by which the defendants committed 
the offense charged in this Count. 

3. On or about July 27, 1972, in the Southern 
District of New iors, said defendants, unlawfully, wilfully 
and knowingly did u.e and cause to be used means and instrument- 
alities of transpor ‘ation and communication in interstate commerce 
and the maiis pursuant to and in furtherance of the schemes and 
unlawful activities alleged in Paragraph 1 of this Count in that 
defendants MELIKIAN and BRODSKY sent or caused to be sent from 
Philadelphia, Pennsylvania to attorney Katz in New York, New York, 
a letter end an ager.cy agreement dated April 15, 1972 and 
containing forged signatures, designating defendants MELIKIAN and 


BRODSKY as age::is for the twelve alleged ireholders of ITP "@ A 


13. 
who purportedly received Display common stock pursuant to the 
fraudulent merger transaction. 

(Title 15, United States Code, Sections 78j(b) 

and 78ff and 17 CFR Section 240.10b-5 
Title 18, United States Code, Section 2). 
COUNTS FOUR THROUGH TWENTY-ONE 

The Grand Jury further charges: 

1. From on or about March 20, 1972 up to and 
including October 25, 1972, in the Southern District of New 
York and elsewhere, VICTOR DANENZA, FRANK DELL'AGLIO, DUDLEY 
MORGAN and TRIPLE, the defendants, unlawfully, wilfully and 
knowingly did de sé and intend to devise a scheme and artifice 
to defraud the purchasers and would be purchasers of Display 
common stock and to obtain money and property from said persone 
by means of false and fraudulent pretenses, representations 


and promises. 


2, It was a part of said scheme and artifice to 


defraud that unregistered shares of Display common stock would 
fraudulently be offered for sele and would be sold to the 
investing public without 4 registration statement being in 
effect with the Securities and Exchange Commission with respect 
to such shares. 

3. The allegations contained in Paragraphs 1, 5, 6 
and 7 of Count One of this indictment are hereby repeated and 
incorporated in Counts Four through Twenty-One és 4f fully set 
forth herein. 

4, “Among the means by which the defendants would 
and did carry out said scheme and artifice to defraud were the 
following: 

(a) On or about March 20, 1972 defendants 
DANENZA and DELJ.'AGLIO informed defendant MORGAN of the means 
by which defendant TRIPLE acquired 90,000 shares of Display 
common stock and defendants MORGAN, DELL'AGLIO and DANENZA then 


14, 


discussed the need for defendant MORGAN to sell enough shares 
of Display common stock to raise the funds necessary to enter 
into a settlement agreement with Display's creditors so that 

Display would no longer be in receivership in New Jersey. 

(b) From on or about April 21, 1972 up to and 
including October 25, 1972, defendants DANENZA, DELL'AGLIO, 
MORGAN and TRIPLE directly and indirectly, prepared and caused 
to be prepared, distributed and caused to be distributed to 
purchasers and prospective purchasers of Display common stock, 


mation and sales literature containing the following 


1. On April 21, 1972, it was stated 
the final contract with Connecticut 
would be forthcoming and should be 
approved within the next two weeks. 


fwresTiama & TOI fe een em AtkatenA a 
eer ee) orem 


On Fuse. 5,307. Ss stats 
publicity release should be received 
this month with the simultaneous 
signing of the off-track betting 
contract with the State of Connecticut. 


Display had only 325,000 shares of 
} common stock outstanding on May 15, 
1972. 


(c) During the course of the said scheme and 


artifice to defraud defendants DANENZA, DELL'AGLIO, MORGAN and. 
TRIPLE concealed and caused to be concealed and omitted and 
caused to be omitted from disclosure to purchasers and prospective 


purchasers of Display common stock the following material 


“BEST oOPY AVALIBLE | 16 A 


information: 


That Display had been ordered into 
involuntary receivership on November 
10, 1971 by a New Jersey state court 
upon the ground that Display had 
become unable to pay its debts. 


That Display continued in receivership 
for a portion of the period during 
which the defendants offered and 
caused to be offered and sold and 
caused to be sold Display common stock 
to purchasers and prospective 
purchasers. 


That a substantial portion of the 
monies received or to be received by 
the defendants from the sale of 
Display common stock pursuant to the 
scheme and artifice to cefraud was 
being used and was te be used to 
finance a settlement agreement with 
Display's creditors. 


That defendant Morgan had offered and 
promised to give to his. salesmen), 
without charge Display common stock 
as an incentive to their selling 
said stock to their customers. 

5. For the purpose of executing said scheme and 


artifice to defraud and attempting to do so, the defendants 


to be placed in po t offices and authorized depositories for 
mail matter and did cause to be delivered by mail according 
to the directions thereon certain matter to be sent and 
jielivered by the United States Postal Ser .ce. 

6. On or about the dates hereinafter set forth, in 
the Southern District of New York, said defendants, unlawfully, 
wilfully and knowingly, in furtherance of the aforesaid scheme 


to defraud, did cause to be delivered by mail by the Postal 


Service according to the direction thereon, from the offices 


of Van Alstyne Associates, Inc., 4 Albany Street, New York, New 


York, to the persons hereinafter set forth, the matter hereinafter 


set forth: 1 oT : A 


4 a 
g 


w 


= 


10 


13 


14 


15 


16 


5/17/T2 


§/17/T2 


5/17/72 


9/28/T2 


5/19/72 


5/18/T2 


ADDRESSEE 


Sam herey 
P.O. Box 45370 
Tulsa, Oklahoma 


Sam = 
P.O. Box 45370 
Tulsa, Oklahoma 


Paul Baker , 
4815 South Harvard 
Tulsa, Oklahoma 


Robert Baker and 
Nancy Baker 

1329 E. 26th Place 
Tulsa, Oklahoma 


Bakers Group 

c/o Robert Baker 
Box 45183 

Tulsa, Oklahoma 


Charles R. BEnjamin 
c/o International 
P.C. Box 1070 
Sapulpa, Oklahoma, 


Paul H. Brinkley & 
Grace W. Brinkley 
3747 S. Delaware Pl. 


Tulsa, Okhiaiuilia 


David Burton 

c/o International 
Metal Co. 

P.O, Box 1070 

Sapulpa, Oklahoma 


David Burton 


c/o International 


David Burton 

c/o International 
Metal * 

P.O. Box 1070 

Sapulpa, Oklahoma 


David Burton 

c/o International 
Metal e 

P.O. Hox 1070 

Sapulpa, Oklahoma 


H. David Collins 
304 Philtower Bldg. 
Tulsa, Oklahoma 


Jerry Clark and 
Hazel Clark 


3703 South 80 ‘lest Ave. 


Tulsa, Oklahoma 


16. 


MATTED: 


Confirmation of 
Purchase of 400 
shares of Display stock 


Confirmation of 
Purchase of 200 
shares of Display stock 


Confirmation of 
Purchase of 3,000 shares 
of Displa, stock 


Confirmation of 
Purchase of 200 shares 
of Display stock 


Confirmation of 
Purchase of 200 shares 
of Display stock 


Confirmation of 
Purchase of 1,00 shares 
of Display stock 


Confirmation of 
Purchase of 1,100 shares 
of Pisplay stock 


Confirmation of 
Purchase of 1,000 shares 
of Display stock 


Confirmation of 
Purchase of 200 shares 
of Displey stock 


Confirmation of 
Purchase of 500 shares 
of Display stock 


Confirm tion of 
Purchase of 200 shares 
of Display stock 


Confirmation of 
purchase of 1,000 shares 
of Display ctock. 


Confirmation of 
Purchase of 100 shares of 
Display Stock 


18° 


COUNT 
17 


18 


19 


21 


including October 25, 1972, in the Southern District of New York 


DATE 
5/17/72 


7/12/72 


5/17/72 


5/1T/T2 


5/17/T2 


ADDRESSEE 


R. Paul Heap 
4111 South Darlington 
Tulsa, Oklahoma 


Edith Kovats 
10926 EB. 27th St. 
Tulsa, Oklahoma 


David Prater 
4965 E. 26th Pl. 
Tulsa, Oklahoma 


Professional In- 
vestors Life Insur- 
ance Co. 

1560 E. 21st St. 
Tulsa, Oklahoma 


Hugh E. Smith and 
Cleo G. Smith 
6013 North Leis 
Tulsa, Oklahoma 


17. 


MATTER 


Confirmation of 
Purchase of 300 shares 
of Display stock 


Confirmation of 
Purchase of 200 shares 
of Display stock 


Confirmation of 
Purchase of 500 shares 
of Display stock 


Confirmation of 


Purchase of 1,000 shares 


of Display stock 


Confirmation of 
Purchase of 200 shares 
of Display stock 


(Title 18, United States Code, Sections 1341 and 2) 


COUNTS TWENTY-TWO THROUGH THIRTY-TWO 


The Grand Jury further charges: 


1, From on or about March 20, 1972 ur to and 


and elsewhere, VICTOR DANENZA, FRANK DELL'AGLIO, DUDLEY MORGAN 


and TRIPLE, the defendants, unlawfully, wilfully and kmowingly, 


directly and iniirectly, made use of means and instruments of 


interstate comm2rce and of the mails to sell securities, to wit, 


shares of Display common stock to the hereinafter listed 


addressees, on or about the dates and in the amounts listed in 


Counts Twenty-Tio through Thirty-Two below, without a prospectus, 


at a time when no registration s:tatement as to said securities 


was in effect with the Securities and Exchange Commission. 


2. The allegations contained in Paragraphs 1, 5, 6 and 


7 of Count One of this indictment are hereby repeated and 


incorporated in Counts Twenty-Two thro Jh Thirty-Two as if fully 


set forth herein. 


The allegations contained in Paragraph 4 of 


* 


; - 18. 
Counts Four through Twenty-One of this indictment are hereby 


repeated and incorporated as if fully set forth hercin 4s 


constituting and describing some of the means by which the said 


defendants committed the offenses charged in Counts Twenty-Two 


through Thirty-Two. 


COUNT 
22 


23 


24 


26 


27 


23 


29 


31 


DATE 
5/17/72 


5/17/72 


5/18/72 


5/18/72 


5/1i9/r2 


5/18/72. 


5/i9/"2 


5/17/72 


T/l2z/'2 


5/1T/’2 


5/1T/"2 


(Tizle 15, 


ADDRESSEE 


Paul Baker 
4815 South Harvard 
Tulsa, Oklahoma 


Rebert er 
1329 E. -vth Place 
Tulsa, Oklahoma 


Charles R. Benjamin 
c/o International 
Metal Co. 

P.C. Box 1070 
Sapulpa, Oklahoma 


Paul H. Brinkley 
3747 S. Delaware Pl. 
Tulsa, Oklahoma 


David Burton 

c/o International 
Metal Co. 

¥.U. Box LU/U 

Sapulpa, Oklahoma 


Jerry Clark 
3703 S. 80 tiest Ave. 
Tulse, Oklahoma 


H. David Collins 
304 Philtower Bldgs. 
Tulsa, Uxlahoma 


R. Paul Heap 
4111 South Darlington 
Tulsa, Oklahoma 


Lesley Kovats 
10925 E. 27th Street 
Tulsa, Oklahoma 


David E. Prater 
4965 East 26th Place 
Tulsa, Oklahoma 


Professional Investors 
Life Insurance Co. 
1560 E, 21st Street 
Tulsa, Oklahoma 


Tizle 18, United States Code, 


MATTER 


Confirmation of 
Purchas® of 3,000 
shares of Display stock 


Confirmation of 
Purchase of 200 shares 
of Display stock 


Confirmation of 
Purchase of 1,100 shares 
of Display stock 


Confirmation of 
Purchase of 1,000 shares 
of Display stock 


Confirmation of 
Purchase of 1,000 shares 
of Display stock 


Confirmation of 
Purchase of 100 shares 
of Display stock 


Confirmation of 
Purchase of 1,000 shares 
of Display stock 


Confirmation of 
Purchase of 300 shares 
of Display stock 


Confirmation of 
Purchese of 200 shares 
of Display stock 


Confirmation of 
Purchase of 500 shares 
of Display stock 


Confirmation of 
Purchase of 1,000 shares 
of Display stock 


United States Code, Section 77e and 77x 
Section 2) 


19. 
COUNT THIRTY-THREE 

The Grand Jury further charges: 

1. From March 20, 1972 up to end including October 
25, 1972, in the Southern District of New York and elsewhere, 
VICTOR DANENZA, FRANK DELL'AGLIO, DUDLEY MORGAN and TRIPLE, the 
defendants, unlawfully, wilfully and inact; in the offer 
and sale of securities, to wit, shares of Display common 
stock by uze of the means end instruments of transportation and 
communication in interstate commerce and by use of the mails, 
directly and indirectly did (a) employ devices, schemes and 
artifices to defraud; (b) obtain money and property by means 
of untrue statements of material: facts and by means of omissions 
to state material facts necessary in order to make the state- 
ments made, in light of the circumstances under which they 
were made, not misleading; and (c) engage in transactions, 
practices and courses of business- which would and did operate 

‘ as a fraud and deceit upon the purchasers and would-be purchasers 
of said securities. 

2. The allegations contained in Paragraphs 1, 5, 6 
and 7 of Count One of this indictment are hereby repeated and 
incorporated as if fully set forth herein. The allegations 
contained in Paragraph 4 of Counts Four through Twenty-One of 
this indictment are hereby repeated and in:sorporated as if fully 
set forth herein, as constituting and describing some of the 
means by which the defendants committed the offense charged in 
this Count. 

3. On or about the dates herein:fter set forth in 
this Count, in the Southern District of New York, said defendants, 
unlawfully, wilfully and knowingly, directly and indirectly did 
use cud cause to b. used the means and instruments of trans- 
portation and communication in interstate commerce and the 
mails pursuant to and in furtherancc of th: scheme alleged 
in Parazraph 1 of this Count by causing confirmations of 
purchase of Display common stock to be maiied from the offices 


. 


20. 


of Van Alstyne Associates, Inc. 4 Albany Street, New York, New 


York, to the persons hercinafter set forth: 


DATES 


a 5/5/72 


b 5/18/72 


e 5/17/T2 


d 5/18/72 


e 5/19/72 


f 5/19/72" 


g 3/17/72 


h 7/2/Tf2 


1 5/17/72 


J 5/17/72 


(Title 1 


_ ADDRESSEE 


Sam pee | 
P.O. Box 45370 
Tulsa, Oklahoma 


Charles Benjamin 
c/o International 
Metal Co. 

P.O. Box 1070 
Sapuipa, Ok).ahoma 


Paul Baker 
4815 South Harvard 
Tulsa, Oklanoma 


Paul Brinkley and 
Grace Brinkley 

3747 S, Delaware Place 
Tuisa, Oklat.. «+ 


David Burton 

c/o International 
Metal Co. 

P.O. Box 1070 

Sapulpa, Oklahoma 


Jerry Clark and 
Mace Cas 

3703 S. 8a West Ave. 
Tulsa, Or.u.0ma 


R. Paul Heap 
4111 South Darlington 
Tulsa, Oxlahoma 


Edith Kovats 
10926 East 27th Street 
Tulsa, Oklahoma 


professional Investors 
Life Insurance Co. 
1560 East 2ist Street 
Tulsa, Oklahoma 


Hugh Smith and 
Cleo Smith 

6013 North Lewis 
Tulsa, Oklahoma 


MATTER 


Confirmation of 
Purchase of 400 shares 
of Display stock - 


Confirmation of 
Purchase of 1,000 shares 
of Display stock 


Confirmation of 
Purchase of 3,000 shares 
of Display stock 


Confirmation of 
Purchese of 1,000 shares 
of Display stock 


Confirmation of 
Purchase of 1,000 shares 
of Display stock 


Confirmation of 
Surcnuse of 100 snares 
of Display stock 


Confirmation of 
Purchase of 300 shares 
of Display stock 


Confirmation of 
Purchase of 200 shares 
of Display stock 


Confirmation of 
Purchase of 1,000 shares 
of Display stock 


Confirmation of 
Purchase of 200 shares 
of Display stock 


» United States Code, Sectio... 779(u) & T7Tx 
Title 18, « United Staves 


vode, Section 2) 


22° 


COUNT THIRTY-FOUR 

The Grand Jury further charges: 

1. From March 20, 1972, up to and including October 
25, 1972, in the Southern District of New York VICTOR DANENZA, 
FRANK DELL'AGLIO, DUDLEY MORGAN and TRIPLE, the defendants, 
unlawfully, wilfully and knowingly did, directly and indirectly, 
by use of means and instrumentalities of interstate commerce 
and the mails, use and employ in conieetion with the purchase 


and sale of securities, to wit, shares of Display common stock, 


ia and ‘eceptive devices and contrivances in contra- 


vention of Rule 1 s-5\(17 Code of Federal Regulations, Section 
240.10b-5) of the rules and regulations of the Securities and 
Exchange Commission. 

2. The allegations -ontained in Paragraphs 2, 5,6 
and 7 of Count One of this indictment are hereby repeated and 
Ancorporated as if fully set forth herein. ‘the allegations 


set forth herein, ac constituting and describing some of the 
means by which the defendants committed the offense charged in 
this Count. 

3. On or about the dates hereinafter set forth in 
this Count, in the Southern District of New York, said defendants, 
unlawful y, wilfully and knowingly, directly and indirectly, did 
use and cause to be used the means and instrumentalities of 
interstate commerce and the mails pursuant to and [in furtherance 
of the scheme and unlawful activity alleged in Paragraph 1 of 
this Count by causing septiomabiow of purchase of the common 
stock of Display to be mailed from the offices of Van Alstyne 
Associates, Inc., 4 Albany Street, New York, New York, to the 


persons hereinafter set forth as follows: 


22. 


DATES ADDRESSEE MATTER 
a 5/5/72 Sam —" Confirmation of 
P.O. Box 45370 Purchase of 400 shares 
é Tulsa, Oklahoma of Display stock 
b. 5/18/72 Charles Benjamin Confirmation of 
c/o International Purchase of 1,000 shares 
Metal Co. of Display stock M 
P.O. Box 1070 
Sapulpa, Oklahoma 
c 5/17/72 Paul Baker Confirmation of 
4815 South Harvard Purchase of 3,000 shares 
Tulsa, Oklahoma ef Display stock 
ad 5/18/72 Paul Brinkley and Confirmation of 
Grace Brinkley Purchase of 1,000 shares 
~ 3747 S. Delaware Place of Display stock 
Tulsa, Oklehoma 
_e 5/19/72 Pavid Burton Confirmation of 
c/o International Purchase of 1,000 shares 
Metal Co. of Display stock 
P.O. Box 1070 
Sapulpe, Oklahoma 
f 5/19/f2 Jerry Clark and Confirmation of 
Hazel Clark : Purchase of 100 shares 
3708 S. 80 West Ave. of Display stock 
Tulsa, Oklahoma 
& 5/17/72 R. Pau) Hean Confirmation of 
4111 South Darlington Purchase of 300 shares 
Tulsa, Oklahoma of Display stock 
h 7/12/72 -.Edith Kovats Confirmation of 
10926 Eest 27th Street Purchase of 200 shares 
Tulsa, Oklahoma of Display stock 
4 5/17/72 Professional Investors Confirmation of 
Life Insurance Co. Purchase of 1,009 shares 
1560 East 21st Street of Display stock 
Tulsa, Oklahoma 
3 5/17/72 Hugh Smith and Confirmation of 


Cleo Smith 
6013 North Lewis 
Tulsa, Oklahoma 


Purchase of 200 shares 
of Display stock 


(Title 15 United States Code, Sections 78j(b) 


and 78ff and 17 CFR Section 240.10b-5; 
Title 18, United States Code, Section 2). 
COUNT THIRTY-FIVE 
The Grand Jury further charges: 
1. From on or about January 1, 1972 up te and 
% including March 15, 1973, in the Southern Dist ‘ct of New York 


and elsewhere. defendant VICTOR DANENZA, would and di: 3@ 


23. 
defendant. TRIPLE, @ corporation not expressly exempt from tax, 
with its principal place of business at Penthouse C, 155 East 
55th Street, New York, New York to be operated in such a manner 
go as to conceal his true interest in and association with said 


corporation; by so doing and by designating Neill Alenky and . 


‘Catherine Ganet as officers of defendant TRIPLE when he then and 


there well knew they were unaware of the responsibilities of 

their positions and their duties to act in compliance with the 
Internal Revenue Laws, defendant VICTOR DANENZA unlawfully, 
wilfully and knowingly did cause defendant TRIPLE to attempt to 
evade and defeat a large part of the income tax due and owing 

by defendant TRIPLE to the Urited States of America for the 
calendar year 1972 by causing defendant TRIPLE tc fail to file 

an income tax return for said calendar year and did conceal and 
attempt ts conceal from all proper officers of the United States 
of America the true and correct taxable income of defendant TRIPLE, 
wuerees he thea sud ibere weil xoew the taxubie income of defendant 
TRIPLE was approximately the sum of $181,303.68, upon which 
taxable income defendant TRIPLE owed to the United States of 
Americe income tax in the approximate am unt of $75,880.29. 

2. Said unreported income in the approximate amount 
of $181,323.63 represented money earned by defendant “RIPLE 
through the trading of securities at six brokerage houses 
kmown to che Grand Jury to have maintained accounts for 
defendant RIPLE. ; 

Title 26, United States Code, Section 7201, 
Title 18; United States Code, Section 2). 
COUNT. THIRTY-SIX 

"he Grand Jury further charges: 

1. Defendant VICTOR DANENZA was the person who, by 
reason of the manner in which he formed and operated defendant 


TRIPLE, had the duty to file the income tax return of defendant 


23 


24. 
TRIPLE, @ corsoration not expressly exemr from tax and doing 


business during the calendar year 1972 in the Southern District 
of kw =. rk and elsewhere, and which had and received during 
said calendar year gross income in the approximate amount of 
$194.771.36, and he was by reason of his actual control of 
gaid corporation and his knowledge of such income, required 

by law, after the close of said calendar year and cn or befcre 
March 15, 1972, for and on behalf of the said corporation to 
make an income tax return to the Internal Revenue Service 
stating specifically the items of the corporation's gross 
income and the deductions and credits allowed by law. Well 
knowing all of the foregoing facts, defendant VICTOR DANENZA 
did unlawfully, wilfully and knowingly fail to make said 
saturn to the Internal Revenue Service or to any proper office~ 
of the United States of America within said proper time. 

\ 2. Said unreported income in the approximate amount 
of $194,771.36 represented money earned by the defendant 
TRIPLE through the trading of securities at six brokerage 
houses known to the Grand Jury to have maintained accounts 
for defendant TRIPLE. 


(™.tle 26, United States Code, Section 7203 and 
witle 18, United States Code, Section 2). 


a 


ed Mons Ty. AIL” C—~CS 
United States Attorney 


Saal 


wr 
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gwh Dell'Aglio-direct 


I am at a loss. 


THE COURT: Have you seen it? 


MR. ROSENTHAL: Yes, I have. 

THE COURT: I may have seen it before, but let 
tre take a look at it again. 

(Handed to Court) 

THE COURT: Mr. Dell'Aglio, is the plea about which 
you just testified a plea that was made before me? 

THE WITNESS: Yes, *srour Honor. 

THE COURT: I think it is admissible. It is 
relevent, Mr. Rosenthal. I am not passing on its weight 
and you are perfectly at liberty to argue t: the jury that 
the statements here are self-serving. But it is obviously 
proper to show the jury the circumstance:. under which 
Mr. Dell'Aglio's plea was entered. 

MR. ROSENTHAL: It states more than that. There 
are vome self-serving deciarations which I would rather ae 
sav in front of the jury. 

THE COURT: Ali right, come over to the side ba :, 


(At side ber) 


MR. ROSENTHAL: I am most concerned with the portio 


that reads -~ the second paragraph "Full and truthful dis- 


closure of all information." 


THE COURT: I am going to permit you to argue te 


* 


o 


Dell‘'Aslio-direct 79 
A The financial plight of Pisplay because we were 
in very difficult straits during the latter part of 1970. 
The company existed off its own assets until the moneys 
wer2 going rather rapidly and I had gone out looking for 
new financing. I remember a specific call at my house 
where he had called rather irate one night and had-- 
THE COURT: About when? 


THE WITNESS: Probably, your Honor, in about, 


I would say, the latter part of the summer. 


THE COURT: (“Of 19762 

THE WITNESS: Yes, your Honor. The company 
was in very difficult straits financially and he had called 
very angry about the situation, where all the money had 
gone. 

THE COURT: Just try to tell us as best you can 
what he said to you and what you said to him and don't 
summarize or give your opinions or conclusions. 

THE WITNESS: He had indicated to me, he said, 
"You know you have a Mafia up there, we have an Oklahoma 
Mafia here." 

MR. ROSENTHAL: I would move to have that stricken.! 

THE COURT: He says that is what they said. Motion: 
denied. 


Q Mr. Dell'Aglio, are you familiar with 


Dell'Aglio-cross 178 
Just right out he said that Oklahoma had a Mafia? 

A I recall that because I don't think it is somethi 
that anyone could easily forget. 

Q And vou didn't take that as a threat? 

No. 

Q You thought it was just a friendly gesture that 
you should inform the jury about? 

MR. SPEISER: Objection, your Honor. 
THE COURT: Sustained, 

0 You told Mr. Speiser about this in one of your 
meetings with Mr. Speiser, about this Oklahoma Mafia, is 
that correct? 

That's correct. 

And did you tell Mr. Speiser it was a threat? 

No, ZI. @id not. 

What was your purpose in telling Mr. Sneiser? 

MR. SPEISER: Objection, your Honor. 

THE COURT: Sustained. 

Roes Oklahoma have a Mafia? 

MR. SPEISER: Objection, your Honor. 

THE COURT: Sustained. 

THD WITNESS: Your Henor, may I have a drink of 
Water? 


THE COURT: Of course. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. 


vie 


awh Nell'Aglio-cross 


inte Connecticut offtrack betting. 


is 


S&S @asy to say-- 


@ When you went out there in ‘72, did you tell 


me-- y90 oniy teid them you expected any day to get this 
Lecter. cf 


intent ox this contract, didn*t vou? 


I did not say any dav. 
You said soon. 


I said I expected a letter of intent, the chances 


really looked good for it and I believed it. If = said I had 
@ letter of intent, produce it. Now could I preduce it? 


Who Gid. you go out with, Mr. Dell 'Aglic? 


A A gentleman by the name of Mr. McCarthy. 


Q Mr. McCarthy, was he the one who was attempting 


to get tnis contract with Connecticut? 


He worked on it. Remember, Display Sciences 


was with National Off Track Viewing Corporation, a division 


of Walter Reade.walter Reade was negotiating with the State 


of Connecticut and Mr. McCarthy worked as a consultant 


for scke Cisnlay with people of Connecticut to see-- to 


entract? 


SOUTHERN DISTRICT COURT REPORTERS, US 


1 


v. 
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Hays - cross 


MR. SPEISER: Objection, your Honor. 
THE COURT: Sustained. That is the same point. 
0 Were you told by anybody else other than Mr. 
Morgan that a letter of intent was signed by Connecticut? 
A Not that I recall. I could have been. 
Q Did anyone tell you other than Mr. Morgan that 
the contract with Connecticut was all set or words to that 
effect, that it was just a matter of time? 


A When you say words to that effact, I am sure of 


that. 


Q Are you finished, Mr. Hays? 

A But as far as specifically saying that he out 
and out told me, I just can't recall whether it was 
that way or not. I honestly can't. 

Q Who told you about the Connecticut contract 
other than Mr. Morgan? 

MR. SPEISER: Objection, your Honor. 
THE COURT: Sustained. 

i) Now, when you told us that Display Sciences 
had two offices in Connecticut -- 

A Yes, Sir, in the letter I was told that. 

fe) Were you told by other than the letter or other 
than Mr. Morgan? 


THE COURT: Well, isn't the letter sicned by 


SOUTHERN [1-'RICT COURT REPORTERS. US 3 | A 


i2 rdsr Hays - cross 
Mr. Morgan? 
MR. ROSENTHAL: Yes, but I am asking other 
than Mr. Morgan, your Honor. 
A Mr. McCarthy told me -- 
MR. SPEISER: Objection, your Honor. 
THE COURT: Yes, sustained. McCarthy is not 
a defendant. 


Q Wereyou told about the two offices by other than 


Mr. Morgan? 


A No, sir. 

Q Were you told about any corruption in Connecti- 
cut by anyone? 

A I didn't know it was corruption. 

Q But were you told about greasing of palms? 

MR. SPEISER: Objection, your Honor. 

THE COURT: You mean by Mr. Morgan? 

MR. ROSENTHAL: By other than Mr. Morgan. 

THE COURT: Oh, no. Sustained. 

I suppose, Mr. Rosenthal, I should say other 
than Mr. Morgan, Mr. Dell'Aglio and Mr. Danenza, because 
the charge is that they all made those representations 
and I think you are entitled to inquire if Mr. Danenza 
or Mr. Dell'Aglio were told. But other than those, no. 


MR. ROSENTHAL: Except Mr. McCarthy has a 


SOUTHERN !): -RICT COURT REPORTERS. US. 3 2 A 
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a 


13 rdsr Hays - cross 


curious position. 
MR. SPEISER: Opjection to that statement. 
THE COURT: Let's go on. 

0 Did Mr. Dell'Aglio ever teil you who Mr. 
McCarthy was ec *£ position he had with Display Sciences? 

A No, s.z, I don't think so. 

Q Did Mr. Morgan ever tell you that Mr. McCarthy 
was trying to help get the off track betting contract 
signed with Connecticut? 

A Yes, sir. 

Q And did he tell you that he got this information 
from Dell'’Aglio? 

A I don't remember that he did. 


Q Now, did Mr. Morgan tell you th.t Mr. McCarthy 


expects to be named president of Display Sciences after 


this contract coes through? 

A That Mr. McCarthy? 

Q Yes. That he had some stake in the contract 
going through, that he was going through, that he was 
going to become a shareholder or some officer of -- 

A Yes, supposedly to become a shareholder. 

9) And all the conversations that you recall 
concerning the financial position of Display Sciences and 


the off track bettin:., did that come through Mr. McCarthy? 
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I am talking about the second meeting in the Spring of 


eg a 
MR. SPEISER: Objection, your Honor. 
THE COURT: Sustained. 
Q Getting to the stock, the free stock, did you 


understand this offer of free stock to be anything but 
a bonus? 

MR. SPEISER: Objection, your Honor. 

THE COURT: On what ground? 

MR. SPEISER: He is asking for his impression, 
did he understand. 

THE COUR Yes, I think that is probably 
correct. I will sustain the objection as to form. 

Yeu. can ask him everything he was told. 

MR. ROSENTHAL: I understand that, your Honor, 
but I believe that my question was improper. I will 
change it. 

Q This offer of free stock that you testified 
to, was there anything illegal about it? 

MR. SPEISER: Objection, your Honor. 

THE COURT: Sustained. 7 

MR. ROSENTHAL: Your Honor, I believe his 
direct testimony had something to do with the legality of 


this and I think a frlse impression has been left with the 


~ 


A 


SOUTHERN (1). -RICT COURT REPORTERS, U.S 


LD Laer Hays - cross 


jury that there was something crooked about this. 

THE COURT: Well, I don't know. I would not, 
over objection, have permitted Mr. Speiser to ask him 
whetner it was legal or illegal. Are you suqe.st: 
such a question was asked? 

MR. ROSENTHAL: No, but that is one of the 
answers that came out, Judge, that something to do with 


this was illegal. I don't think anything such as that 


was meant. 


THE COURT: You can ask for an instruction 
rom me to the jury, if you like. But his opinion as to 
thether it was legal or illegal has not «a thing to do 
in the world with this case. Let's go oi. 

fe) id you ever receive any free stock? 

A : sir. 

) id you know where that free stock w to 
come from? 

A No, sir. 

0 You divn't know whether Mr. Moryan was going 
to offer you the free stock or whether the company was 
soing to offer you the free stock? 

A I didn't know which. 

6) Did you, when you heard this, expect that 


something was doing ‘n violation of the SEC rules? 
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MR. SPEISER: Objection, your Honor. | 
THE COURT: Yes, samé point. His opinions we 
are not interested in. 
MR, ROSENTHAL: I understand. 
(9) Did Mr. Morgan tell you that confidentially 
you were going to get dies free stock if you did a good 
job of selling? 
a Well, it was based on how much we sold, that 
we would get a certain amount. And how much we had to 
sell to get what amount, I don't know. 
Q Did this free stock cause you to sell any more 
stock than normally you would have? 
A No, Six. 
MR. SPEISER: Your Honur, i would ask that that 
be stricken from the record. 
THE COURT: Well, there was no objection to 
it so I will let it stand, Let's goon. 
Q Now, you are a stockbroker in your own right, 


aren't you? 


A I was. 
a) You were licensed at that time? 
A Yes, sir. 
Q And you worked on a co:mission? 
: | 
A Yes, sir. 
A 
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QO And was it the same commission that any other 


A 


Yes. 
Q And you bought stock in this company that you 
were selling? 
A Yes. 
Q There was nothing wrong with that, was there? 
MR. SPEISER: Objection, your Honor. 
THE COURT: Sustained. 
Q And you received reports about this company 
rom New York, did you not, such as a pink sheet, such as 
other reports as to its financial status? 
A The pink sheets, yes. 
OG: Was there anything on the pink sheets or any 


other documents that you received that showed you that 


there was anything worng with this company, Display 


Sciences, that they were in receivership, that their 
assets had been tied up or that anything bad or untoward 
happened to this company? 

MR. SPEISER: Before Mr. Hays responds to that 
question, I think it would be advisable for Mr. Hays to 
indicate to the jury what pink sheets are. This is the 
first time this term has come up. 


THE COURT: All right. It can't do any harm. 
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Mr. Hays, tell the jury what pink sheets are. 
THE WITNESS:. The pink sheets consist of the 
list of over-the-counter securities and what delaers deal 
in those particular securities, and this is what we have 
to go by in the over-the-counter market in finding out 
who makes the market in these particular stocks because 
they are not cn the list cf the Exchange, These appear 
daily in New York. Now, we only got them about once 
a week in Tulsa, but they appear daily here. 
7 THE COURT: I suppose the paper is pink? 
THE WITNESS: Yes, sir. 
THE COURT: Now, Mr. Rosenthal, you didn't 
get an answer to that question. 
Q Was there anything on those pink sheets 


that would lead you to believe that Display Sciences 


MR. SPEISER: Objection. 
THE COURT: Sustained. 
Q -. Was there anything on those sheets to show you 


that Display Sciences was in receivership? 


A No, sir. 
Q Would it appear -- 
aA Not ‘that I saw. It could have been t*zre 


without me seeing it. 
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@) You examined these pink sheets regularly, 
didn't you? I don't mean every day, but you examined them 
on and off, didn't you? 

A I wenitate evamine them for that. We consulted 
the pink sheets to ind out who was quoting what price 
on the stock, that's shew all, and what brokers were 
Gealing in it. 

0 In all the time you looked ai che pink sheets 
nothing stood out about Display Sciences thit. ycu could 
Een 

A No, sir. 

Q Now, when you saw Mr. McCarthy, did it seem to 
you that Mr. McCarthy was Mr. Dell'Aglio's mouthpiece 


or spoke for him and was representing him in telling the 


financin? conditior and the condition of Display Sciences? 


MR. SPEISER: Objection, your Honor. 

THE COURT: Sustained. 

MR. ROSENTHAL: Your Honor, I would like to 
make an offer of proof because I have conciuded my 
examination. 

THE COURT: I will give you that opportunity 
at the next recess. 

MR. ROSENTHAL: It has to do with this witness, 


your Honor. I would like b do it now so it would be a 
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complete record. J° ‘our Honor does change your mind as 


to the testimony i 


would have an opportunity to present 


it without 


inconveniencing Mr. Hays at all. 


THE COURT: Well, ~ don't understand the point 


6 ; of it, but I will give you an _vportunity out of the 


~ 


i hearing of the jury to tell me anything you want. 


8 MR. ROSENTHAL: Thank you, your Honor. 
9 {At the side bar:] 
19 THE COLX%.. I should say that my notion of an 
il offer of prcof is tn=t it is intended for an appellate 
12 court, so an appellate cout can see what the proof is 
13 that you have, so they can see what was excluded, so that 
14 they can see whether you: were prejudiced or not, among 
| 
15: other things. 
16 MR. RCSENTHAL: My understanding is it is also 
i 
offered at the first instance so the Judge can see if 
: a he wants to change his opinion. 7 
19 ! | 


i ' THE COURT: Go ahead. 


MR. ROSENBERG: 


From reading the Grand Jury 


21-5 


E minutes and speaking to Mr. Hays it seems that Mr. McCarthy 
| 
2 Tl was speaking on behalf of Display Sciences on behalf of 
. = |! . 
2 = i! Dell'Aglio. He stated -- this is my understanding that 
| ; 
4 | 


i Mr. Hays will testify that he stated to Mr. Mays certain 


things about the sigring of the Connecticut contract, 


A 
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21 rdsr Hays - cross 
certain things about the letter of intent and also that 
Mr. Hays had a teler’.*ne conversation with Mrs. McCarthy 
concerning pretty much the same thing and about the 
apartments in Connecticut and all that was being dune to 
advance this contract for the benefit of Display Sci.inces. 
And my feeling is, Judge, that a false impression has been 
through Mr. Speiser's testimony that all the information 
Mr. Hays got came through Dudley Morgan. He received 
information from other people. 
THE COURT: If that is your offer of »roof, 
the record will show it, but my ruling «= ands. 
{In open court:] 
MR. ROSENTHAL: I have no further questions. 
REDIRECT EXAMINATION 
BY MR.. SEEISER: 
@) On your cross-examination reference was made 
to the pink sheets and you indicated what the pink sheets 
were. Now, do-pink sheets contain reference to the 
financial conditions of a company? 
A I really don't know. 
Q The pink sheets that you have looked at, have 
you seen any indication at all as to the financial condi- 
tion of the company whose stock is quoted in the pink 


sheets? Have yor seen any reference to financial 
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conditions of companies whose stock is traded in the pink 
sheets? 

A There is some sort of an initial by a company 
if something is wrong, with footnotes, I suppose. I don’t 
know. I really don’t know. 

MR. SPEISER: Thank you. No further questions. 
THE COURT: Anything else? 
MR. ROSENTHAL: I have no further questions. 
THE COURT: Thank you, Mr. Hays. 
iWituess excused. } 
THE COURT: Does the Government's next witness 
raise che questions we discussed shortly before we took 
up Mr. Hays' again? 
MR. SPEISER: The next witnesses are additional 
salesmen. 
THE COURT: Then we will take a short recess, 
members of the jury. You may retire to the jury room 
We will have to consider some matters before the next 
witness. 
{Jury leaves the courtroon’. } 
THE COURT: All right, are these witnesses 
in the witness room? 


MR. SPEISER: Yes, your Honor. I just wanted 


to indicate to you the first time I was aware Mr. Rosenthal 
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2 ii A I never met him alone. He was in meetings 


with the staff. 
Lars 4 3 (6) And were customers there also on occasion 


during vour meetings with Mr. Dell'Aglio? 


Na 
at 
* 


ao 


I A As I recall, there weren't, no. 


ae 0 Did you ever see a demonstration of the product 


that Display Sciences was selling? 
9 ee A Yes, sir. 
F 
~ : 10 } Q And there were customers there for that showing, | 
11 weren't there? 
12 | A Yes. 
3 | oO Was Mr. Dell'Aglio alone or did he come with 
14 somebody? 
15 A Are you talking about the showing? 
16 | Q ° Iam talking about the times that vou met him. 
I 
V7 | A He was with Mr. McCarthy once, but the other | 
| 
18 time I can't recall who he was with. ! 
19 | 9) Did he ever speak to a group of people, yourself ' 
ia 20 and other stockbrokers, concerning Display Sciences? 
a... 21 | A At an informal sales meeting would be the only * 
7 oe a time that I can recall. 
: BO Q And did he ever say anything to you about the if 
2A jo’ 1t venture in Connecticut with Walter Reade? 


A i can't snecifically say that Mr. Dell'Aglio | 


t 


‘a 
re 
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mentioned that, no. 
Q Did Mr. McCarthy mention it? 
MR. SPEISER: Objection, your Honor. ! 
s | THE COURT: As to Mc Carthy, yes. Sustained. 


Did anybody mention it? 


7 4 A Yes, sir, it was mentioned. 


e.4 Q Was it Mr. Morga> who was the oniy person who 


9 | mentioned it? 
10 | A As far as I can recall he was the only one who . 
ll talked to me about it. | 
12 5 Q What ahout at. these meetings when Mr. Dell'Aglio | 
13 | and Mr. McCarthy were in Tulsa? 
14 i A I don't think it was sentioned then. The only 

i 
15 purpose of that meeting was to introduce Mr. McCarthy if 
16 to us as.the possible future president of the company. if 
17 Q And did Mr. Dell'Aglio tell you what he was l 
at doing at that particular time to help Display Sciences? | 


A If he did, sir, I don't recaii what it was. 


You don't recall that he told you that Mr. 


2 


McCarthy was the one who was responsible for trying to 
get the contract with Connecticut? 


A No, I don't recall that. The only thing I might 


recall would be that he had worked with business people 


along that line, and this was one purpose of his being 
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twenty minutes to five when I will have another matter. 

I inform you, ladies and gentlemen of the 
jury, you wili be excused until 9:30 tomorrow morning. 
Don't discuss the case on trial amongst yourselves or with 
anybody else. Thank you very much and good night. 

{Jury leaves the courtroom.] 

VHE COURT: Now, Mr. Rosenthal, if you can 
remember ie times I disagreed with you and you want to 
state your reasons, I will give you a chance now. 

MR. ROSENTHAL: Judge, a few of them were 
corrected by Mr. Speiser's subsequent questions. I don't 
think that the last number of times -- the only real thing 
I disagreed with ycir Honor was the testimony concerning 


Henry McCarthy. I would point out to your Honor the new 


rules of evidence where hearsay is admissible if there 


is a substantial chance of reliability. It is based on 

a number of Supreme Court cases. The one that comes to 
mind is Davis v. Lasker, where the rules of hearsay 
testimony and other testimony has been expanded to give 

a wider latitude on cross-2xamination. I feel that Mr. 
McCarthy -- what Mr. McCarthy said in representing Display 
Sciences or presenting himself as Display Sciences is and, 
of course, Mrs. McCarthy, not because a husband is bound 


by what his wife say~, but because of the way it was said 
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should have been permissible on cross-examination. 

THE COURT: I am not s0 much concerned about 
the hearsay rule. I am often prepared to take a liberal 
view of that. What I am concerned about is relevance 
and what McCarthy did or did not say hadn't a thing in 
the world to do with the case on trial. He may be guilty 
of fraud himself, but his gui’* or innocence is not 
here and won't be submitted to this jury. 

So I am afraid we will never be able to aaree 
on that. 

MR. ROSENTHAL: Excpet, your Honor, and this is 
the only reason I feel it is important, because Mr. Moraan 
contends that all his information came from »ther sources 
and Mr. McCarthy was another source from where his informa- 
tion comes from. I don't care about Mr. McCarthy’s guilt 
Or innocence or his alleged corrupt activities in Connecti- 
cut. That is not my concern. Of course, if I can show 
Mr. McCarthy guilty and give the jury another scape goat, 

I would he very happy but that is not my primary concern. 
My vrimary concern is that the salesman's information. came 
from a source other than Mr. Morgan. They testified it 
came from Mr. Morgan and that is my only reason for bringing. 
Mr. McCarthy into the picture, your Honor. 


THE COURT: Mr. Clerk,the case on trial -- 


A 
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Have you generally followed Mr. Hays' advice 


on these stocks? 


Yes, sir. 


And in relation to this stock were you ever 


present when the principals from Display Sciences came to 


Yes, sir. 


Do you remember approximately what time this 


I don't recall. 
Was it in 1972 sometime? 
I don't recall, it could have been. 


Do you remember the names of the persons who 


to Tulsa? 


A I don't recall. 

Q Would the name cf Frank Dell'Aglio refresh 
memory? 

A It doesn't. 

fe) What about Henry McCarthy? 

A That name does have, let's say, some -- 

Q It has some ring that you remember? 

A Some ring, right. 

Q Did Mr. McCarthy say anything about Display 


Sciences that you recall? 
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A i don't recall but I am sure he did, 
Q Were other people present when you were told 
by Mr. McCarthy anything about Display Sciences? 
MR, SPEISER: Objection, your Honor. 
THE COURT: Sustained 
Q Were other people present? I will take out 


the middle of that question. 


A Yes, sir. 

* Were you shown a temonstration of the machine? 

A At which time? 

Q At any time that you can recall. 

A ves, sir. 

Q Do yo. recall if Mr. McCarthy was there when the 


machine was shown? 
A I do not recall. 
Q Were you in any way inf?uenced by what was 
told to you by Mr. McCarthy? 
MR. SPEISER: Objection, your Honor. 
THE COURT: Sustained. 
Q What about the machine, were you impressed by 
the machine? 
A Not completely. 
Q But along with the information ycu received 


from Mr, Hays you thought it was a good investment? 
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respect to his mother's investment. 

THE COURT: Well, did you know, Mr. Morgan, 
that she had this invested? 

THE WITNESS: Yes, sir. I got it for her. 

THE COURT: I think it is relevant on the 
question of intent. Obviously, I am not passing on what 
it is worth. That is for the jury, but I will admit it. 


Overruled. 


9) Do yeu have your mother's certificates with you? 
A No, sir, I don't. 

a) Did you invest the money for your mother? 

A Yoo, sir, I aid. 

Q When did you invest this money? 

A Well, members of the family -- brokers cannot 


Luy on offering. Offering was January 21, 1970. i Genet 


know the exact date but it was shortly thereafter, within 


a month or two after that and I continued investing it until 


probably late 1972. 


Q About how much money? 


A It will counteract that. I would say mid 1972, 


mid or late 1972. 


ra) How much money did you invest for your mother 


in this stock? 


A I made a sheet out with the dates and shares so 


“A 
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I can give you the exact amount. 


or “etins Aecnaes 6 sate: tet tae ll 
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3 MR. ROSENTHAL: May the record note i handed 
si 4 Morgan some papers whict: he is looking at right now. 
5 THE COURT: All right. 
6 A I know she owns as a matter of record 9900 sha 
7 My sheet here goes through the period of February 25, 197 
8 at which point she owned 8,500, but another 1,490 was 
9 purchased after that. So all in allt would say she had 
| 10 very close, if not exactly, about $33,000 in Display 


Sciences. 


THE COURT: When did you make your ir -estment 


Display Sciences? 


yy 


13 
14 THE WITNESS: Sir, my first investment was in 
15 November 1970 and continued on in ‘71, '72 and I even m 
16 a purchase as late as very early 1973, in January, maybe 
7 very early February. 
18 MR. ROSENTHAL: Your Honor, at this time I mea 
19 that all these stock certificates be marked in evidenc 
20 collective y- 
21 THE COURT: Any objection? 
22 MR, SPELSER: May 1.look at them very, very 
3 briefly, your Honor? ; 
IRENE, 
} oA THE COURT: of course. 
7: 
95 (Pause. ] 
| nest cary wna : 50 ' 
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Do you remember when he told it to you ? 
Yes, sir. 

Could you tell the jury, please? 

All my:information came from him -- 

9 Please. Mr. Morgan, you have been told a: 
number of times by myself and his Honor not to paraphrase. 
Just give the answers. 

A I was very particular on this point because it 
was a very big point. Frank Dell'Aglio and Display Sciences 
people, namely Lenny McCarthy, but Frank was the spokesman, 
he was the sinadrscigan, et the board. Frank had spoken of a 
letter of intent for several weeks, that it was in the pro- 
cess to somebody. 

Well, one time he calls me and he says that 
we have a letter of intent. I said, “You're kidding.” 
He said, "No, I ‘:ave a letter of intent.” 

I said, "For the State of Connecticut?" 

He said, “Yes." 

I asked him about the contract and he said that 
it was forthcoming, that it could be a matter of days or 


a very few weeks. 


‘@) Mr. Morgan, I show you Government's Fxhibit 


76 and 76A. What are they? 


A This is dated May 13, 1972, both of them are. 


A | 
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A No. It was within a month of this date or less 
than a month of this date. 

Q Around this period how often did you speak to Mr. 
Dell'Aglio? 


A I would say it might be twice a week or I may 


skip a week. I would be calling him, he would be calling 


me. 

fe) You state that the company only has 325,000 share 
outstanding. 

A Yes, I did. 

THE COURT: Wait, What is the question? 

MR. ROSENTHAL: Evdidn*t: get to it, Judge... |r 
am getting a little tired and I am a little slower than 
usual. 

Q Where did you get that information? 

A I got this, and it is in error. 

9) Please, Mr. Morgan. It will make it a lot 
easier for me and I won't be as tired. Where did you get 
the information? 

A I got it from either McCarthy or Dell'Aglio 
or Goldsmith and I don't remember which one. 

MR. SPEISER: Objection, your Honor. 


THE COURT: I don't understand the ground of the 
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Roberts- 
THE COURT: All right, Mr. Speiser, 
MR. SPEISER: Before I address my questions 


to ‘Ir. Roberts may I approach the «ide bar? 


THE COURT: All right. 


(At the side bar.) 


HR. SPRISER: I am doing this so as to 


avoid the possibility of reversible error. I have 

been told by the Tulsa Police Nepartment that Mr. Morgan 
has been arrested in 1968 for public drunkenness, resisting 
arrest and assault. In 1957 he was arrested for 

public drunkenness and assault. I would like to have 

an advisement from you whether you think these questions 
would be proper to address to Mr. Roberts who is 

appearing here as a character witness. 

MR. ROSENTHAL: Both of them occur out 
of domestic problems. His wife had him arrested at 
that time for these problems. They were domestic 
problems. 

THE COURT: ir. Speiser, of dourse Rule 
405(.° says that "On cross examination inguiry is allow- 
able into relevant specific instances of conduct." 

Our problem is does assault -- are they both 
for assault? 


MR. SPEISER: Two for ounce. one for 
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public drunkenness and one for resisting arrest. 


THIS COURT: He could be truthful and be 


HR. SPRISER: I just wanted to briny this 


to your attention. 


THE COURT: I would think it is not 


sufficientiy connected with the traits of character that 
are relevant, to be relevant. 


(In open court.) 


CROSS EXAMINATION 
BY MR. SPEISER: 

Q lic. Roberts, you have been a licensed 
broker-dealer since 

A That is correct, yes. 

Q And are you licensed with the National Asso- 
ciation of Securities nealers? 

A Ves, 1 am. 

Q Ani are you registered with the SEC as a 
registered representative? 

A Yes. 

Q Now, Since 1958 have you ever been suspended 


from trading at all in your capacity as a registered repre- 
sentative? 


A 
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practice in the brokerage community. He is giving 
his response as to what brokers at large would do, 
am asking him what his obvious practice is. 

THR COURT: The part of the answer after 
the word "yes" is stricken on your motion. 


Q Now, Mr. Roberts, if lr. Morgan knew that 


Display Sciences was in receivership at the time he 


was selling these shares of Display Sciences stock between 


Way and July of 1972 and didn't tell that to his cus- 
tomers, would your opinion of him change at all? 

HR. ROSENTHAL: I would object to that, 
your Honor. 

THE COURT: No, I will permit it. 

IIR. ROSENTHAL: Your Honor, I understand 
what Nr. Speiser is doing but I do not think that is 
proper. 

THE COURT: He says “if.* 

MR. ROSENTHAL: I understand the assumption, 
your Honor, but my understanding of the law is that I 
do not think this is a proper question. . If your Honor 
disagrees with me, other judges have disagreed with me 
in tne past too. 

THE COURT: I will permit it. 


Would you please restate the anectian. 
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a I think the bill was not paid for several month 
and the best I recall lir. Morgan and I split the bill. 
It was supposed to have heen paid for in Philadelphia. 
a Who was Supposed to have paid for the bill? 
The Philadelphia people. 
Who was supposed to have paid for the bill? 
The Philadelphia people. 
You mean Display Sciences? 
I didn't know what their connection was. 
QQ dow, if you had known that lir. Norgan knew 


that Display Sciences was in receivership at the time 


he 30ld you any shares of Display Sciences stock 


and he didn't tell you that, would your opinion of lir. 
Morgan change? 

A Certainly. 

v] It would. And did iir. Morgan have any 
conversations with you about the financial shape of 
Display Sciences? 

A No, sir. 

9) You bought some shares -- those certificates 
of 1500 shares, there is a stamp of Ilay, 1972, correct? 

A Yes. 

Now, at the time you bought those shares did 


fir. Morgan solicit you to buy them or did you go to him 
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re) You aro certain of tiat? 

A Positive. 

Q By the way, how long have you and Mr. Hall 
been partners? 

Since actually, if I may explain, we are 
really not true partners; we are a corporation of which 
we are stockholders. You want to know when I first 
met tir. Nall? 

‘2 

A I'm going tv say January 1, 1946, when we 
both got out of the service. 

2 You are both familiar with your lhusiness, 
each other's business, each other's business at tne in- 
surance company. 

A Well, that's the way we had hoped it would 
work out but it really hasn't. le's so busy doing 
his and I'm busy doing mine. In all honesty it didn’ 
really work out that way. 

‘2 Now, lir. Bogart, if Mr. ilorgan had sold 
Snares of stock in a company and at the time he sold 


ou tnose shares le knew that the compan was in re- 
Eg pany 


ceivership but didn't tell you that fact, would you 


change your opinion about lir. Morgan? 


A I sure would, 
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UNITED STATES OF AMERICA 


Vv. 
DUDLEY MORGAN 


August 27, 197:, 
9:30 A.M. 
(In open court, jury not present.) 
MR. KOSENTHAL: Your Honor, I want to note my ob- 


jection to a small portion, which will take one second, 


to Mr. Speiser's summation wherein he mentioned the Oklahoma 
Mafia. The only reason I didn't rise is because your Honor 
let in evidence but I just wanted to preserve it for appeal, 
if necessary. 

THE COURT: I wasn't conscious of it. I must have 
been half asleep. 

(Jury present) 

THE COURT: Good morning, members of the jury. 


Mr. Clerk, will you make the announcement, 


| 
| 
| | 
please. | 
(Jury present) 
THE CLERK: Court is about to charge the jury. 
Everyone will please remain seated until the completion 
of the court's charge. 
Will the marshal see that the door is locked, 
please. 


THE COURT: Madam foreman, ladies and gentlemen 
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of the jury: This case is now about to be submitted to you 
for your decision as jurors on the issues of fact involved, 
and of course your decision as to those issues determines 


whether your verdict as to this defendant will be guilty 


In making your decisions you act as ministers of 
justice and you discharge an obligation of citizenship which 
is sacred. 

In making your decisions you ought to adopt an 
attitude of complete fairness and impartiality. You should 
appraise the evidence calmly and objectively and without 
any bias or prejudice for or against the government or 
for or against the defendant. You arc the sole and exclusive 


judges of the facts. You determine the weight of the evidence 


or not guilty. 


and the credibility of all witnesses. You decide all 
conflicts and differences in the evidence and you draw 
whatever reasonable inferences May properly be drawn from 
the facts as you may find the facts to be. 
My function at this point is to give you instructions 
as to the applicable law. Your duty is to accept and to 
follow my instructions and apply them to the facts as you 
may find those facts to be. 


In determining what ace the facts you must re'y 
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What I may say as to any fact during these instructions 

and what counsel have said in their closing arguments 
yesterday, and at every other point during the trial, is not 
evidence and is not to be taken in Place of your own recol- 
lection, which is what controls. The fact that rulings have | 
been made during the trial, objections have been sustained | 
or objections overruled, should not be taken by you as any | 
indication of any view by the court as to what your decision 
should be as to the guilt or innocence of the defendant. 

You we not to assume that I have any opinion as to the 
guilt or innocence of the defendant or as to the truth or 
falsity of any of the charges. Rulings made during the 

trial on objections as to the admissibility of evidence, 
whether objections by the government or for the defer.dant, 


are not to be considered by you in any respect. And in this 


| 
| 


connection I should say, members of the jury, that counsel 
not only have the right but they have the duty to press 
whatever legal objections there may be to the admissibility 
of evidence. I would also remind the jury that it is only 
the answer which is evidence and never the question. I would 


remind the jury further that what is said between court 


and counsel should be disregarded by the jury. You must 
remember, too, that judges are also human and from time to 


time I have been impatient with counsel. That is a fault on 


MUITIIERN DIST AICT COURT REPORTERS. 115 C 
FOLEY ©. "tARE NIW YoRR NY - fe. 


rdh156 biG 
my part and you are asked to forgive and to disregard it. 
Counsel on both sides have been able and devoted ind their 
zeal on behalf of their respective clients is commendable, 

Now, members of the jury, the fact that the govern-| 
ment is a party and that the prosecution is brought in the 
name of the United States of America does not entitle 
the government or its witnesses to any greater consideration 
than that shown to the defendant. At the same time, the 
government and its witnesses are entitled. to no less 
consideration. All parties, government and individuals alike 
stand equal before this bar of justice. 

The indictment, as I am sure I reminded the jury 
when you were s@lected, is an accusation. It is a charge. 
It is not evidence and no proof as to the guilt of the 
defendant. You should give no weight to the fact that an 
indictment has been returned against the defendant. He has 
pleaded not guilty. The government has the burden of proof 
and that burden is to establish the charges beyond a reasonab 
doubt. It is a burden that never shifts and it remains on 
the government throughout the trial. 

A defendant does not have to prove his innocence. 
On the contrary, he is presumed to be innocent and the pre- 


sumption of innocence disappears only if and when you, the 


jury, are satisfied that the government has proved the cnarge 
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beyond a reasonable doubt. In weighing the evidence to 
determine wi.ether there hes been proof beyond a reasonable 


doubt, you should consider the yuality and the substance 


| 


| 


of the evidence and not the quantity or the number of witnesses 


On some occasions I have asked questions of some 
of the witnesses. This was only in an effort to make some 
point clearer for the jury,and the questions are not to be 
taken as any indication that the court has any opinion 
whatever as to the guilt or innocence of the defendant or 
as to the credibility of any witnesses. 

Now, you have heard the expression "reasonable 
doubt.” I shall try to define it for you. A reasonable 
doubt is a doubt founded on reason and arising from the 
evidence or the lack of evidence. It is a doubt which a 
reasonable person has after carefully weighing all the 
evidence. It is a doubt which is substantial and not merely 
shadowy. Reasonable doubt is i2 which appeals to your 
judgment, your reason, your common sense, your experience. 
It is not an excuse to avoid the performance of an unpleasant 
duty. It is not sympathy for a defendant. A reasonable 
doubt is not a vague, speculative, imaginary doubt but such 
a doubt as would cause prudent people to hesitate before 
acting in matters of importance to themselves. Proof beyond 


a reasonable doubt does not mean proof beyond all possible 
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doubt. If that were the rule, few men or women, !.owever 
guilty, would ever be convicted because it is virtually 
impossible to prove and to convince a person of any controver 
fact which is not capable of being proved to a mathematical 
certainty. 

In consequence, the law in a criminal case is that 
it is sufficient that guilt be proved beyond a reasonable 
doubt and not beyond all possible doubt. 

Now, members of the jury, before I read the 
specific language of the statutes which the defendant, 

Mr. Morgan, is charged with violating and before I read the 
various sections or counts of the indictment it is desirable 
at this point to say something about the history and purpose 
of some of the statutes so that they will become more 
meaningful to you. The charges in counts 33 and 34 involve 
federal securities laws which were enacted by Congress co 
protect the investing public in the purchase and sale of 
securities which are publicly distributed. Congress, mindful 
of the many schemes, artifices and devices which might be 
used to defraud the investing public and which had heen 


used before the great stock market crash in 1929 enacted the 


Securities Act of 1933 to govern the various aspects of 


the issuance of securities to the investing public. And 


Congress also enacted the Securities Exchange Act of 1934 
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to provide for the regulation of securities exchanges and 
over-the-counter markets to prevent inequitable and unfair 
practices on such exchanges and over-the-counter markets 


and for other purposes. 


Any deceptive practice, whether it be the mis- 


statement or omission of material facts or other such 
practices, defeats the function and pcide: at a true 
and a free market. 

Another statute which comes into play in this 
case is designed to prevent the use »f the mails in schemes 
to defraud the public. It is against this background which 
we should turn from to consider the specific charges against 
the. defendant. 

First let me say that the fact that other defendants 
are named in the indictment ~.. who are not here on trial and 
that there are corvnts in which Mr. Morgan is not named and 
which, therefore, are not being submitted to you, are 
matters with which the jury should have no concern whatever. 
Under our system of justice guilt is personal and individual, 
and you must, therefore, consider only whether the government 
has proved each of the charges against Mr. Morgan, according 
to the instructions which I am now giving you, and not 
whether others may have been proved guilty or others charged.|: 


Now, counts 6 through 11 and 15 through 21 charge the 


64 : 
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defendant Dudley Morgan and others who are not here on trial 


with violations of the general mail fraud statute which 
5 of a fraudulent scheme. We can call these the mail fraud 


3 
: 4 | erohibits the use of the United States mails in furtherance 


6 | counts. The statute applicable to the mail fraud ccunts 
7 | provides in relative part as follows: 
8 "Whoever handing devised or ensues to devise 
9 any scheme or artifice to defraud or for obtaining money 
10 | by means of false or fraudulent pretenses, representations 
| or promises for the purpose of executing such scheme or 
12 ‘artifice or attempting so to do, places in any Post Office 
13 or authorized depository for mail matter any matter or thing 
4 | whatsoever to be sent or delivered by the Postal Service 
1 or knowingly causes to be delivered by mail according to 
16 the direction thereon any such matter or thing, is guilty 
17 | of an offense." 
18 The charge in counts 6 through 11 and 15 through 
19 21, based upon the foregoing statute, the statute from 
20 which I have just read, as returned by the Grand Jury, reads 
21 as follows: 
22 “The Grand Jury charges, 1, from on or about 

ay 23 March 20, 1972, up to and including October 25, 1972, in the 
2% || Southern District of New York," and I should hay the the 
25 Southern District of New York includes New York County, the 


island of Manhattan, Bronx County and the rest of New York 
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up the Hudson River on both sides to the southern border 
of Albany County,” in the Southern District of New York and 
elsewhere, Victor Danenza, Frank Dell'Aglio, Dudley Morgan 
and Triple,“ which refers to Triple Management, a corporation 
“The defendants, unlawfully, wilfully and knowingly did 
devise and intend to devise a scheme and artifice to defraud 
the purchasers and would be purchasers of teens common 
stock,” that is Display Sciences: com~aon stock, “and to obtain 
money and property from said persons by means of false 
and fraudulent pretenses, representations and promises. 

"2, it was a part of said scheme and artifice 
to defraud that unregistered shares of Display common stock 
would fraudulently be offered for sale and would be sold 
to the investing public without a registration statement 


being in effect with the Securities and Exchange Commission 
with respect to such shares. 


"3, the allegations contained in paragraphs l, 5 an 
7 of count 1 of this indictment are hereby repeated and in- 
corporated as if fully set forth herein." 
And I go back to count 1 and read those incorporate 
paragraphs. 
"1. At relevant times defendant Frank Dell'Aglio 
| 
| 
; 


was president and a director of Display Sciences, Inc., 


hereinafter Display, a New York corporation engaged in the 
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business of assembling and selling vstientaie oa 
At relevant times Display had its principal offices in New 
Jersey or Pennsylvania. 

Another incorporated paragraph, "5, at all relevant 
times defendant Victor Danenza employed and utilized . 
defendant Triple Management, Inc., hereafter Triple, a 
corporation he caused to be incorporated in New York in 
December, 1971, for the primary purpose of secretly trading 
in securities for his personal benefit. By disguising his 
control of defendant Triple, defendant Danenza was able, 
among other things, to evade his obligation and dut? to 
file income tax returns for Triple. 

"7, at all relevant times defendant Dudley Morgan 
served as manager of the Tulsa, Oklahoma, office of the 
brokerage firm of Van Alstyne Associates, Inc." 

Now, continuing with these counts. 

"4, among the means by which the defendants would 
and did carry out said scheme and artifice to defraud were 
the following: 

A, on or about March 20, 1972, defendants Danenza 
and Dell‘Aglio informed defendant Morgan of the means by 
which defendant Triple acquired 90,000 shares of Display 
common stock and defendants Morgan, Dell'Aglio and Danenza 


then discussed the need for defendant Morgan to sell enough 
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sharer of Display common stc . to raise the funds necessary 
to enter inte a settlement ogreement with Display creditors 
so that display would no longer be in receivership in New 
Jersey. 


"B,from on or about April 21, 1972, up to and 


including October 25, 1972, defendants Danenza, Dell'Aglio, 
Morgan and Triple, directly and indirectly, prepared and 


cav.sed to be prepared, distributed and caused to be 


distributed to purchasers and prospective purchasers of Displa 
common s.uck information and sales literature containing 
the following false, fraudulent and misleading statements 
and representations: 
“1, om April ‘1, 1972, it was stated the final 


contract with Connecticut would be forthcoming and should be 


' 
| 
approved within the next two weeks. | 
“2, on June 5, 1972, it was stated a publicity 

| 

release should be received this month with the simultaneous | 
signing of the offtrack betting contract with the State of | 
| 

Connecticut. | 
“3, Display had only 525,000 shares of common st -k 


outstanding on May 15, 1972. 


"C, during the course of the said scheme and 


artifice to defraud, defendants Danenza, Dell‘'Agiio, Morgan 
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omitted and caused to be omitted from disclosure to pur- 
chasers and prospective purchasers of Display common stock 
the following material information. 

“1, that Display had been ordered into voluntary 
receivership on November 10, 1971, by a New Jersey state 
court upon the ground that Display had become unable to 
pay its debts. 

"2, that Display continued in receivership for 
a portion of the period.during which the defendants offered 
and caused tu be offered and sold and caused to be sold 
Display common stock to purchasers and prospective purchasers 

“3, that a substantial portion of the moneys 
received or to be received by the defendants from the «ale 
of Display common stock pursuant to the scheme and artifice 
to defraud was being used and was to be used to finance a 
settlement agreement with Display'‘s creditors. 

"4, that defendant Morgan had offered and promised 
to give to his salesman without charge Display common stock 
as an incentive to their selling said stock to their 
customers. 

"5, for the purpose of executing said scheme 


and artifice to defraud and attempting to do so, the 


defendants Darenza, Dell'Aglio, Morgan and Triple did place 


and cause to be placed in Post Offices and authorized 
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depositories for mail matter and did cuuse to be delivered 
by mail according to the direciions thereon certain 
matter to be sent and delivered by the United States 
Postal Service. 


“6, on or about the dates hereinafter set forth 


in the Southern District of New York, said defendants un- 
lawfully, wilfully and knowingly, in furtherance of the 
aforesaid scheme to defraud, did cause to be delivered by 
mail by the Postal Service, according to the direction 
thereon, from the offices of Van Alstyne Associates, I[nc., 
4 Albany Street, New York, New York, to the persons herein- 


after set forth the matter hereinafter set forth.” 


And then follow the counts and the individuals 


15 and the matter. The matter in each case charged as having 
16 been placed in the mails is a confirmation of purchase of 

‘ 17 shares of Display common stock. 
18 Count 6, May 6, 1972, Paul Baker; count 7, May 17, 


1972, Robert Baker and Nancy Baker; count 8, May 17, 1972, 
Baker group, care of Robert Baker; count 9, May 18, 1972, 
Charles R. Benjamin; count 10, May 18, 1972, Paul H. Brinkley 
and Grace W. Brinkley; count 1l, May 19, 1972, David 
Burton; count 15, May 19, 1972, H. David Collins, count 16, 


May 18, 1972, Jerry Clark and Hazel Clark; count 17, May 17, 


a _ — —_ 
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1972, R. Paul Heap; count 18, July 12, 1972, Edith Kovats; 
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count 19, May 17, 1972, David Prater; and count 21, Hugh 


E. Smith and Cleo G. Smith. 

Now, the defendant by his plea of no! silty has 
put in issue the charges in each of these counts, and I 
should say, members of the jury, that you need not try 
to remember what each count is, nor under what statute it is 
labeled. You will be given a copy of the indictment for 
using during your deliberations and you will also be 
given a memorandum for use in returning your verdict. 

Now, for a conviction on any of the mail fraud 
counts of the government must establish to your satisfaction 
beyond a reasonable doubt these two essential elements. 

“1, that the defendant, alone or with others, 
wilfully and knowingly devised or intended to devise a 
scheme to defraud or a sche ae to obtain money by false 
pretenses; that is, false statements. 

2, that the defendant, himself or through others, 
wilfully and knowingly placed something in the mails, a 
letter or anything else, or caused something to be sent or 
delivered by the mails for the purpose of executing the 
scheme or attempting to do so." 

Now, the first of these two essential elements con- 
tains an alternative; that is, either, A, a scheme to defraud 
or B, a scheme to obtain money by false statements. If you 

Z1 : 
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find that the defendant, alone or with others, devised 

or intended to devise either type of scheme, this is 
sufficient, so far as the first element is concerned. 

The word “scheme” as used in the law means essentially 

a plan or course of action. The indictment describes the 
scheme with which the defendant is here charged, but it is 
not necessary for the government to prove all of the details 
of the scheme as described in the indictment. If the 
government proved to your satisfaction beyond a reasonable 
doubt one or more aspects of the scheme and that such 4 
scheme composed of the aspects you find was a scheme to: 
defraud or to obtain money by false pretenses, then this 
is sufficiently so far as this essential element of the 
scheme is concerned. 

To defraud means to deprive somebody of something 
by trick, by deceit, by chicanery,. by overreaching, by false 
statements. Thus a scheme to defraud means a plan to deprive 
someone of something of value, by trickery or deception, by 
false statements. 

Now, a statement may be false if known to be untrue 
or if made with reckless indifference as to its truth or 
falsity, or made or caused to be made with the intent to 
deceive. A false statement may be made by half truths or 


by the concealment of material facts. 
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If a statement is made with intent to deceive, 


it is no defense that the defendant hoped or optimistically 


expected that the statement would at some time prove to be 
true. A pretense, representation or promise is fraudulent 

if it was falsely made or caused to be made with the intent 
to deceive. It is not an element of the offense that anybody 
actually suffered a loss or that the defendant realized 

a financial gain. In other words, to be a scheme to defraud, 
as used in the statute, the scheme need not be effective | 
Or practicable or turn out te be successful. The offense 


is complete if the defendant, alone or with others, devised 


or intended to devise a scheme to defraud or to obtain money 
by false pretenses, and if the mails are used to execute 
or attempt to execute such scheme. 

To an act which fully means to do it knowingly 


and deliberately and with a bad purpose and a motive. In 


not necessary for the government to establish that the 
defendant knew he was breaking any particular law. 

In determining whether the defendant has acted 
wilfully you should consider whether or not he knew that 
the relevant pretenses or statements were false. 

Now, a moment ago I explained when a statement 


may be considered false. In this connection if a statement is 


determining whether the defendant has acted wilfully it is 
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false and if the defendant did not know it was false, he 
would nevertheless be acting wilfully if he deliberately 
closed his eyes to facts he had a duty to see, or if he 
recklessly stated as facts things of which he was ignorant. 

Now, we dealt with the word wilfully. The other 
word I used was knowingly. To do an act knowingly means 
simply to do it voluntarily and intentionally and not 
because of mistake or accident or some other such innocent 
reason. 

Now, you will recall that the second essential 
element of the mail fraud offense is that the defendant 
himself or through others wilfully and knowingly placed 
something in the mails or caused something to be sent or 


delivered by the mails for the purpose of executing a scheme 


or attempting so to do. It must, of course, be shown as to 
each mail fraud count that something was put in the mé-.s, 
but it is not necessary to show that the defendant himself 
put something in the mails. It is enough if he caused it to 
be done. And if he knows that a letter or confirmation 


or something else will be put in the mails in the ordinary 


course of business or if it can reasonably be foreseen as 
naturally and probably being put in the mails, then he has 
caused the mails to be used. 


The same mail need not contain any false statement 
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nor disclosed and intent t> defraud nor show on its face 
that it was mailed in furtherance of the scheme, but it is 
necessary for a conviction that you find beyond a reasonable 
doubt that the thing was mailed cr caused to be mailed by 
the defendant himself or through others for the purpose of 
executing or attempting to execute the scheme charged in 

the indictment. 

The government does not have to prove that the 
mailings were made on the exact dates charged in the indictme 
It is enough that the evidence established beyond a reasonable 
doubt that the mailings were on a date reasonably near the 
dates alleged in the indictment. 

In making your decision you should consider all the 
evidence, but you should consider and decide each count 
separately. As to each count the government must prove the tw 
essential elements beyond a reasonable doubt before there 
may be a finding of guilty. 

Each separate count being submitted to the jury 
charges a separate offense and a separate use of the mails, 
and if in fact there is a scheme to defraud or to obtain 
money by false pretenses, then each separate use of the mails 
to execute or attempt to execute that scheme is a separate 
offense. 


Now, members of the jury, thus far I have instructe 
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you by an explanation of the essential: elements of the 
mail fraud offense by a principal, that is, a person whk- 
himself commits the events. In the submission of his. case 
siti Mr. Morgan the government also relies on another 
statute, sometimes called the aiding and abetting statute. 
This is Section 2 of Title 18 of the United States Code, 
and it reads as follows: “Principals: A, whoever comnits 


an offense against the Unted States or aids, abets, counsels, 


commands, induces or procures its commission is punishable | 
as a principal. | 
B, whoever wilfully causes an act to he done, | 
which if directly performed by him or another, would be 

an offense against the United States, is punishable as 

a principal.” 

This means that not only is the person who commits 
an illecal act, a person usually called a principal, guilty, 
but anyone who aids and abets him in the commission of the 
act is likewise guilty of committing that illegal act. 

In order to find that the defendant aided or 
abetted another to commit the offenses charged in this in- 
dictment, you must find that the defendant in some way 
associated himself with the criminal scheme charged, that he 
participated in it as something that he wanted to bring about 


1 


that he by his act or acts endeavored to make it succeed. In 
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determining this question you may consider whether the 
defendant haa an, form of financial stake in the scheme, 
Since a financial interest in the outcome of a crime ig 
insignificant as to motive. 

Participation by the defendant may be shown by 
any act designed to promote or further the scheme, even 
of relatively slight importance which you find was committed 
by the defendant. But to find the defendant guilty of aiding 
and abettine vou must find something more than mere knowledge 
on his part tnat a crime was being comm.’ .ed, since a 
mere spectator at a crim " not a participant. It is not 
necessary, however, to find ti .t the defendant himself did 
any of the acts since participation in the crime can, for 
example, be found if you find that he aided and abetted 
another to commit a crime. 

Now, to this point, madam foreman. members of 
the jury, we have mentioned several times the word "antent. ° 
As to this matter I should say to you that intent: involves 
a person's state of mind, and while this is a fact it is a 
fact which is not possible to prove by direct evidence, short 
of an expressed admission by defendant. That is because, 
of course, you cannot look into a person's mind. However, lik 
any other fact, intent may be proved by circumstantial 


evidence and proof of the circumstances surrounding the 
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transaction mav supply an adequate and convincing basis 
for finding the intent of the defendant. 

Cixcanstantial evidences, that was the expression 
I just used and vou have undoubtedly heard it many times 
in the past. It may be weii, however, to say a few words 
about the difference between the two types of avidence, 
jirect and circumstantial evidence. Direct evidence is where 
a witness testifies to he or she saw, heard, observed, what 


he or she knows of his or her own knowledge, something which 


came by virtue of the senses. Circumstantial evidence is 
evidence of facts and circumstances from which one may infer 
connected facts which reasonably follow in the common ex- 
erience of mankind. 

Perhaps we can make it somewhat plainer by re- 
ferring to an example which is frequently used in this 
courthouse. You will recall in the old story of Robinson 
Crusoe how one day he saw footprints in the (sand on the 
beach. He did not see a man walking on the beach but he | 
immediately drew an inference fron the fact of the footprints 
that « van had in fact been walking on the beach, and that is 
about all there is to circumstantial evidence. eee oe 
on the basis of reason and experience from an established 
fact the existence of some further fact. 


Now, members of the jury, since and essential 
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element of the crime is a specific intent to defraud, it 


3 follows that good faith is a complete defense to the crime 
a 4 of mail fraud. What I am about to say on the subject of good 
b) faith applies also to the securities fraud counts, counts 33 


6 and 34, which I will discuss a little later in my instructions 


7 However misleading or deceptive a plan may be the use of the 
8 mails does not constitute a crime if the plan was devised 
9 in good faith. Honesty and good faith on the part of the 
10 defendant is a good defense to the charge contained in all 
ll counts of the indictment. And honest belief by a defendant 
’ 12 in the truth of the representations made is a good defense, 
13 | However inaccurate the statement may turn out to be. 
I4 If you find thac the scheme was successful, that 
15 is, that the defendants secured an advantage by the trans- 
16 actions that are the subject of the scheme, this may be 
17 | considered by you on the issue of good faith and criminal 
18 | intent. 
19 On the other hand, while the fact that the defendan 
20 did not prove it or indeed lost money ‘*:" reason of the 
21 | claimed fraudulent transactions does not in and of itself re- 
22 | flect innocent conduct, it may be considered as reflecting 
23 


that he acted in good faith or without criminal intent. 


§2 


As a practical matter then, in order to sustain 


mR 


the charges against the defendant, the go-ernment must establis 
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beyond a reasonable doubt that he knew that his conduct 

as a participant in the scheme was calculated to deceive 
and nonetheless he associated himself with that scheme. 

Now, in considering whether or not a defendant acted 
in good faith you a instructed that a belief by a defendant), 
if such a belief existed, that ultimately everything would 
work out so that no one would lose any money does not require 


a finding by you that he acted in good faith. No amount 


of honest belief on the part of a person that the enterpise | 
| 


will ultimately succeed in such a way that no one will suffer 
any loss will excuse fraudulent actions by him or false 
representations, if you do so find. 

As I believe I have already stated, the government 
can also meet its burden that a defendant knowingly and 
wilfully participated in a scheme to defraud if it establishes 
beyond a reasonable doubt that the defendant acted with a 
reckless disregard of whether the statements and representa~ 
tions, if you do find these ‘were made, were true or false 
or with a conscious purpose to avoid learning the truth, 
unless you find that the defendant in fact believed that 
the pretenses and representations were true. 

In determining whether the defendant acted in good 
faith or with intent to defraud, you should consider all 
the facts and surrowr-ing circumstances and the reasonable 
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inferences to be drawn therefrom. Knowledge of falsity 


3 and specific intent to defraud or deceive is an essential 
element of the crime charged under the mail fraud counts 


and also under the Securities Act counts, counts 33 and 
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6 | 34. 
7 Accordingly, if you find that the defendant 
8 i lacked such knowledge or lacked such intent or that he 
9 | acted in good faith, this would be a defense. 

| 
10 Now, madam foreman, ladies and gentlemen of the 

“i jury, let us turn to count 33. This count charges the defenda 
12 Morgan and others who are not here on trial with a violation 
13 | of a section of the Securities Act of 1933. This act is 
14 often called the 1933 Act, and we can call count 33 the 1933 
15 Act count. Now, the relevant section of the 1933 Act provid 
16 "It shall be unlawful for any person in the offer 
17 or sale of any securities by the use of any means or instrume 
18 of transportation or -ommunication in interstate commerce 
19 or by the use of the mails, directly or indirectly, 1, 
20 to employ any device, scheme, or artifice to defraud; or 
21 2, to obtain money or property by means of any untrue stateme 
22 | of a material fact or any omission to state a material fact, 
23 | necessary in order to make the statements made in the light 
24 of che circumstances under which they weré made, not mis- 
| 25 leading. Or 3, to engage in any transaction, practice 
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or course of business which operates or would operate as a 


fraud or deceit upon the purchaser." 


Now, let's read count 33. 

"The Grand Jury further charges, 1, from March 20, 
1972, up to and including October 25, 1972, in the Southern 
District of New York and elsewhere, Victor Danenzz, Frank 
Dell‘’Aglio, Dudley Morgan and Triple, the defendants, 


unlawfully, wilfully and knowingly, in the offer and sale 


. by use of the means and instruments of transportation and 


of securities, to wit, shares of Display common stock, 


communication in interstate commerce and by the use of the 
Mails, directly and indirectly did, A, employ devices, 
schemes and artifices to defraud; B, obtain money and 
Property by means of untrue statements of material facts and b 
means of omissions to state material facts necessary in order 
to make the statements made, in light of the circumstances 
under which they were made, not misleading; and C, engage 
in transactions, practices and courses of business which 
would and did operate as a fraud and deceit upon the purchase 
and would be purchasers of said securities. 

2, the allegations contained in iain 1, 5 and 
7 of count 1 of this indictment are hereby repeated and 
incorporated as if fully set forth herein. The allegations 


contained in count 4 through 21 of this a are hereby 
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and incorporated as if fully set forth herein as 
constituting and describing some of the means by which the 
defendants committed the events charged in this count. 

3, On or about the dates hereinafter set forth in 
this count in the Southern District of New York, said de- 
fendants, unlavfully, wilfully and knowingly, directly 
and indirectly did use and caused the means and instruments 
of transportation and communication in interstate commerce 
and the mails, pursuant to and in furtherance of the 
scheme alleged in paragraph 1 of this count, by causing 
confirmations of purchase of Disp.ay common stock to be 
mailed from the offices of Van Alstyne Associates, Inc., 

4 Albany Street, New York, New York, to the persons hereinafter 
set forth.” 

And then follows a list of the mailings substantial) 
the same, I believe, as in the mail fraud counts. 

Now, as you have heard, Mr. Morgan, the defendant, 
has pleaded not guilty to this count also and that raises 


the issues here to be tried. In order to sustain the charge 


in count 33 the government must establish beyond a reasonable 


doubt the following essential elements: 
1, that in the offer or sale of Display securities 
to one or more of the investors listed in coutn 33 any 


one of the following occurred: A, a device, scheme or artifi 
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to defraud was employed; or B, money or property was 
obtained from the purchasers of Display stock by means of 
untrue statements of material facts or omissions to state 
material facts which in themselves become misleading in the 


light of the circumstances; or C, fraudulent conduct was 


engaged in with respect to the offer or sale. 

The second essential element is that the defendant 
Morgan wilfully and knowingly participated in or aided 
and abetted the aforesaid fraudulent conduct with intent 
to defraud in the sale of Display securities. And the 
third essential element is that there occurred the use of the 
mails or any means or instrument of interstate transportation 
or communication in furtherance of the scheme. 

As to the first element, that is, the existence 
of a device, scheme or artifice to defraud or the obtaining 
of nis or property by means of untrue statements of materia 
facts or omission to state material facts or any fraudulent 


or deceitful conduct, the language, it is believed, is almost 


self-explanatory. It is not necessary that the government 


establish all three categories of prohibited acts in con- 


nection with the overall sale of Display stcck to the public 
investors. Any one of them is sufficient if you do 


so find. 


As I stated in connection with the mail fraud counts, 
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a device, scheme or artifice is merely a plan for the 
accomplishment of any objective. Then, to defraud is to 
deprive somebody of something of value by trickery or 
deceit, by false statements. Whether by false representations 
or statements of material facts, omissions to state material 
facts, suggestions or suppression of the truth. A scheme 

to defraud is any plan, device or course of action to obtain 
money or property by means of false or fraudulent pretenses, 
untrue statements of material facts, omissions to state 
material facts, i1epresentations, promises, course of action 
or conduct calculated to deceive persons of average 
prudence. 

A material fact is one to which an average, 
reasonably prudent investor might attach importance in de- 
ciding whether or not to buy shares of stock. If there is 
deception, the manner in which it is accomplished is im- 
material. The government has alleged that paragraph 4 of 
the mail fraud counts describes some of the means by which 
the scheme to defraud was committed. It is not necessary 
for the government to prove all of the pretenses, misrepresen 


tations or concealments specified in the indictment. Nor 


need the government prove all of the means charged in 


paragraph 4 of the mail fraud counts which are incorporated 


in count 33 py reference in order to prove the scheme to 
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defraud alleged in count 33 of the indictment. 

And again, it is immaterial whether the alleged 
unlawful scheme was successful or not or whether any 


purchaser of Display stock mentioned in count 33, or the 


defendant profited or lost by reason of the alleged scheme 


to defraud. That is not an element of the crime charged, 


8 that is, profit or loss. But those matters may be considered, 
9 as I discussed earlier, on the issue of good faith. | 
10 Now, madam foreman, ladies and gentlemen of the 
ll jury, the law puts an obligation upon a seller or a dealer 
12 who undertakes to state a fact or facts about a security, 
13 to do so in such a way or manner as not to give a distorted 
14 picture of the facts or to make any statement actually 
15 uttered misleading. When a broker-dealer chooses to speak 
16 about a stock it can be said that there is an obligation 
17 on his part to state all of the facts which are necessary 
18 to a proper understanding of that particular stock which 
19 is being discussed. And I point out that false statements 
20 or omissions must relate to material matters. 
21 You must determine-with respect to each false 
22 statement, if you do so find, whether the statement was 
@ 23 true or false when it was made, and in the case of alleged 
2 omissions whether the omission was misleading when made. 
& 25 If you have a reasonable doubt whether the statement or 
MMILEIEPEN Diss RlCr COURT REPORTERS. Us Cou : A 
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omission was false or misleading at the time and under 
the particular circumstances in which it was made, then, 
of course, the government has not sustained its burden 
of proof as to this element. On the other hand, if you find 
that the government has established beyond a reasonable 
doubt that a statement was false or a statement was omitted, 
you must next determine whether the fact misstated or 
omitted was « material fact under the circumstances. All 
that is necessary in that connection is that the misstatemen 
Or omission would have been considered important bv a 
reasonable investor in deciding whether to puzchase Display 
common stock. It is not necessary for the government to 
prove that anyone mentioned in count 33 actually relied 
on or suffered damages as a result of any false statement 
or omission to state a material fact. 

If you find that the government has established 
beyond a reasonable doubt the second essential element, 
then you must go on to consider the third and final element, 
that there occurred the use of the mails or ane means of 
interstate transportation or communication in furtherance 
of the scheme. This element is satisfied iff the government 


proves beyond a reasonable doubt either that the mails or 


means of interstate transportation or communication, that is, 


means of transportation or communication between two or more 
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states were used in furtherance of the scheme. 

Now, we have concluded as to count 33 and we 
move on to the final count, count 34. In this count the 
government charges the defendant Morgan and others, who 
are not here on trial, with a violation of Section 10b 
of the Securities and Exchange Act of 1934 and of Rule 10b-5 
promulgated thereunder by the Securities and Exchange 
Commission. The Securities Exchange Act of 1934 is often 
called the 1934 Act, and for simplicity we can call count 34 
the 1934 Act count. 

Now, the’ statute itself reads as follows: 

"It shall be unlawful for any person, directly 
or indirectly, by the use of any means or instrumentality 
of interstate commerce or of the mails to use or employ 
in connection with the purchase or sale of any security 
registered on a national security exchange, or any security 
not so registered, any manipulative or deceptive device 
or contrivance in contravention-of such rules and regulations 
as the Commission" -- that's a reference to the Securities 
and Exchange Commission -- “as the Commission may prescribe 
as necessary or appropriate in the public interest or for 
the protectin of investors." 

The rule promulgated by the Securities and 


Exchange Commission closely paralld s the statute I have 
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just read but is broader in scope. The rule provides that 
ii connection with the purchase or sale of any security, 
such as shares of stock, “It shall be unlawful for any 
person directly or indirectly by the use of any means or 
instrumentality of interstate commerce or of the mails, 

1, to employ any device, scheme or artifice to defraud; 2, 


to make any untrue statement of a material fact or te mit 


to state a material fact necessary in order to make the 


statements made in the light of the circumstances under 
which they were made not misleading; or 3, to engage in any 
act, practice or course of business which operates or would 
operate as a fraud or deceit. on any person." 

Now, let us read count 34. 

Count 34, “The Grand Jury further charges from 
March 20, 1972, up to and including October 25, 1972, in the 
Southern District of New York, Victor Danenza, Frank Deli‘Agli 
Dudley Morgan and Triple, the defendants, unlawfully, wilful 
and knowingly did, directly and indirectly, by use of means 
and instrumentalities of interstate commerce and the mails 
use and employ in connection with the purchase and sale of 
securities, to wit, shares of Display common stock, manipulate 
and deceptive devices and contrivances in contravention 
of Rule 10b-5 of the Rules and Regulatios of the Securities 


and Exchange Commission. 
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“2, the allegations contained in paragraphs l, 

5 and 7 of count 1 of this indictment are hereby repeated 
and incorporated as if fully set forth herein. 

"The allegations contained in paragraph 5 of 
counts 4 through 21 of this indictment are hereby repeated 
and incorporated as if fully set forth herein as dearivacted 
and describing some of the means by which the defendants 
committed the offense charged in this count. 

"33, on or before the dates in this count in 
the Southern District of New Y°~k said defendants unlawfully, 
wilfully and knowingly directly and indirectly did use and 
cause to be used the means and instruments of interstate 
commerce and the mails pursuant to .in furtherance of the 


scheme and unlawful activity alleged in paragraph 1 of this 


count by causing confirmations of purchase of the common 
stock of Display to be mailed fr-m the offices of Van Alstyne 


Associates, Inc., 4 Albany Steet, New York, New York, to the 


persons hereinafter set forth as follows,” and then follows | 


the list of persons to whom the confirmations of purchase 
of Display stock were mailed. 

Again, the defendant pleaded not guilty to this 
count and that raises the issue here to be tried. 

Now, under count 34, in order to find the 


defendant guilty the government must establish beyond 
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a reasonable doubt these essential elements. 

1, that in connection with the purchase or sale 
of Display Sciences stock a device, scheme or artifice 
to defraud was employed, or untrue statements of material 
facts were made, or material facts were omitted that were 
necessary in order to make the statements made, in the light 
of the circumstances under which they were made, not mis~ 
leading; or acts and practices or courses of business were 
engaged in which operated as a fraud and deceit upon 
the purchasers of Display Sciences stock. 


The second element, essential element is that the 


defendant Morgan knowingly and wilfully participated in 


or aided and abetted the conduct with intent to defraud. 

And 3, the third essential element, that the 
defendant used or caused to be used or aided and abetted 
the use of means and instrumentalities of interstate commerce, 
including the use of telephonic communication or the mails 
in furtherance of the scheme. 


Now, the instructions given to you in connection 


with count 33 concerning a scheme to defraud, false statement: 
of material facts, misleading omissions of material facts, 
knowledge, specific criminal intent, good faith, aiding 

and abetting and interstate communication or transportation 


or all equally applicable here to count 34. 
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Now having read to you the indictment and explaining 


3 to you the applicable law as to the different types of 


counts it may be helpful to the jury if I summarized 


the theory of the defense to the indictment. The theory 


med | 
a of the defense is that the defendant had no knowledge that 
; 4 7 the company, Display Sciences, was in receivership; that 
8 | moneys would be used to pay off creditors; that he had no 
= 9 intent to defraud. 
we 10 You may remember that a question was asked by 
¥ : 11 a juror about receivership and bankruptcy. A receiver 
* 12 is a person appointed by a court, state or federal, to 
re 13 take possession of the preperty of another perso: or of | 
lM @ corporation. A receiver is a ministerial officer of the 
ae 15 court, an arm of the court, and is normally appointed for 
- 16 the protection of creditors. But there are some other or 
: 17 for appointing a receiver. New Jersey, where the principal 
18 Place of business of Display Sciences was located, at least 
19 for some period, has a statute which authorizes the New Jerse : 
: 20 court to appoint a receiver on either of the following 
21 grounds, among others: that the corporation is insolvent, tha ; 
22 the business of the corporaticn is being eosmanied’ at a 
. 
24 ‘creditors or shareholders. The government contends that th 
5 


evidence, specifically Exhibits 3, 3A and 9, establishes that 
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a receiver was appointed for Display Sciences on both those 
grounds and that Display was in fact in receivership for 

the period November 10, 1971, through July 11, 1972. 

Now, among the periodic reports prepared by the 
Securities Exchange Act of 1934 are an annual report on 
Form 10-K required to be filed within 120 days after the 
end of the issuer's fiscal year, and currert reports on 
Form 8-K required to be filed within ten days after the 
close of any month during which any of the events specified 
in that form occurred. 

In addition to requiring detailed financial 
statements, Form 10-K requires disclosure of information 
regarding material pending legal proceedings with respect 
to the issuer, such as receivership, increases in outstanding 
securities, principal security holders and security holdings 
of management, the directors of the issuer, options granted 
to the management of the issuer to purchase the issuer's 
securities, and direct and indirect interest of management 


and others in certain transactions. 


pra 


Form 8-K is required to be filed with the Commissiofem 


upon the occurrence of certain events, among which are includ@ 


the following: Changeg‘in control of the issuer, material 
legal proceedings, increases in excess of 5 percent of the 


issuer's outstanding registered securities. 
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Now, members of the jury, we are approaching 

the end of these instructions. I am sure you will be glad 
to hear that, but we should say a few words about the credi- 
bility of witnesses. You remember I have said that the jury 
alone decides all issues as to the credibility of witnesses. 
How do you determine whether witnesses are telling the trvth? 
Well, as we say ordinarily, you simply used your common sense 
As practical men and women you draw on your own experience 
in everyday life, vour experience in meeting and dealing with) 
people, and on this basis you determine how you evaluate 
the credibility of witnesses. You may take into account 
inconsistencies, any conflict with the testimony of other 
witnesses, omissions and the like. You observe the witnesses, 
you heard that testimony. How did they strike you? Did their 
appearances seem open, fair, firm, candid? So you take 
each one and you determine whether you can believe them 
and the extent to which you can believe them. If you should 

‘ad that any witness has testifitd falsely to any material 


matter here before you, you may reject all the testimony 


of that witness or you may accept such part as you believe 


or as you-may find:corroborated by the other evidence. 


Now, evidence that a witness has one or mcre crimin 
| 


convictions may be considered by the jury in weighing the 


credibility of the witness. That a person has-such a 
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conviction does not mean that he cannot tell the truth. 

It is simply a factor for the jury to consider in determining 

credibility. You may consider whether u. witness has any in- 

terest in the case which wovld give any motive or bias which 

would affect his or her testimony, if so, you may consider 

that interest in weighing the credibility of that witness. 

An interested witness or motivated witness is not necessaril 

unworthy of belief. It is simply, again, only a factor to 

be considered by the jury in determining his or her credibil 
The law permits, but does not require, a defendant. 

to testify in his own behalf. The defendant, Mr. Morgan, 

did testify in this case. Obviously, a defendant has 

an interest deeper than anyone else in the result of his 

prosecution. In fact, it seems clear that he has the 

greatest interest of all. And interest creates a motive for 

false testimony. The greater the interest, the stronger 

the motive, and the interest of a defendant in the result 

of his trial is of a character possessed by no other witness. 
In appraising his credibility, therefore, you may 

take the fact of interest into account. However, it by no mea 

follows that simply because a person has a vital interest 

in the result of his prosecution, that he is not capable 

of giving a straightforward or truthful account of event;3. 


It is for you to decide to what extent, if at all, his intere 


A 
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affected or colored his testimony. 

Now, members of the jury, the government called 
as a witness a person who openly admitted his involvement 
in the offenses here charged or related offenses. That was 
Mr. Dell'Aglio. In the eyes of the law he is an accomplice. 
In the prosecution and detection of crime the government of 
necessity is frequently compelled to rely on the testimony 
of accomplices. Often it has no choice in the matter. 

The government must take the witnesses to transactions as 
it finds them. An accomplice does not become incompetent 
to testify as a witness becavse of participation in the 
crime that act charged. If accomplices could not be used, 
in many instances it would be difficult or impossible to 
detect and prosecute wrongdoers. 


Frequently it happens chat only those who participa 


a case. 

There is no requirement in the federal courts that 
the testimony of an accomplice be corroborated. A conviction 
may rest upon the uncorroborated testimony of an accomplice, 
if you find it credible and believabi 2. 

In this case, however, the government does claim 
corroboration as to various portions of the testimony 


of an accomplice witness. The fact that a government witness 


in a crime have evidence which is relevant and important in 


e 
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is an accomplice may be considered by you as bearing 
upon his credibility. However, it does not follow that 
because a person has acknowledged participation in the crime 
or is an accomplice or has a criminal record,that he is not 
capable of giving a truthful version of what occurred. 
His testimony should be viewed with great caution and 
scrutinized carefully. 

You will consider whether his testimony was 
inspired by hostility to a defendant or by any motive 
of self-interest, personal advantage so that he gave false 
or colored testimony against him. You should consider whether 
the witness, on the other hand, bared himself publicly, 
made a clean breast of it and told the truth. 

If you find that the testimony of an accomplice 
was untruthful, you should reject it. On the other hand, 
if after a careful and caution examination you are satisfied 
that the witness has given a truthful: account of what occurre 
and that the government has sustained its burden of proof in 
all other respects, as outlined in my instructions, then you 
have sufficient proof upon which to bring in a verdict 
of guilty. 

Now, members of the jury, the defendant has 
called witnesses who have testified to his reputation 


for truth, honesty and integrity or to their opinion of such 
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matters. These are often called character witnesses, althou 
you appreciate that they are testifying to reputation or 
opinion rather than to charac’er. A character trait may 
only be shown by evidence of reputation or opinion and noc, 
for example, by showing that the defendant has never been 
convicted of any crime. In any event, you should consider 
the evidence of reputation or opinion or re traits of 
character together with all other evidence in determining 
the guilt or innocence of the defendant. 

Evidence of good reputation for a relevant trait 
or opinion evidence as to such trait may in itself create 
a reasonable dubt where, without such evidence, there 
would be no reasonable doubt. But if from all the evidence 
you are satisfied that the defendant is guilty, a showing 
that he previously enjoyed a good reputation for truth, 
honesty and integrity or that the witnesses were of the 
opinion that he had such traits is no excuse or defense, 
and you should not acquit him merely because you believe 
he has been a person of good repute or that witnesses had 
a good opinion of him. 

Now, I regret that these instructions have been 
so long, but we are now at the end, and I say: to you in - 


closing that each member of the jury is entitled to his or 


her own opinion. You should, however, exchange views with the 
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other members of the jury, each with his fellow juror. That 
is the very essence of jury deliberation, to discuss and 
consider the evidence, to listen to the arguments of fellow 
jurors, to prevent your individual views, to consult with on 
another and to reach a verdict based solely and wholly on 
the evidence, if you can do so without any violence to our 
own individual judgment. Each of you must decide the case 
for himself or herself, but you should not hesitate to 
change an opinion which, after discussion with your fellow 
jurors, appears to be mistaken in the light of the evidence 
and of these instructions. 


If after carefully considering all the evidence 


and the arguments of your fellow jurors you do entertain 
a conscientious conviction which differs from the others, 
you should not yield that conviction because you are outnumbe 
Or outvoted. Your final vote should reflect your consc¢ientio 
conviction as to how the issues should be decided. 

Any verdict, members of the jury, must be unanimous 
that is, as to each count the verdict must be unanimous. 


Madam foreman, members of the jury, you as jurors 


must not consider or in any way speculate about the punishmen 


which the defendant may receive if he is found guilty. Under 
your oath as jurors you cannot allow a consideration of 


punishment which may be imposed on the defendant if he is 
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convicted to influence your verdict or to enter'in way 

into your discussions. The function of the jury is to 
determine the guilt or innocence of the defendant. It is 
the judge, the court, the court alone, which has the respon- 
sibility and the duty of jietermining the sentence if there 
should be a conviction. 

The charges here, ladies and gentlemen, are most 
serious. They are serious for the government, for the 
people of this country. They are equally serious for the 
defendant. The just determination of this case is important 
for both sides. If the government has failed to carry its 


burden of proof as to any count or counts, your sworn duty 


counts. If the government has carried its burden as to any 


is to bring in a verdict of not guilty on such count or 


count or counts as to this defendant, you must not flinch 
from your sworn duty, but you must bring in a verdict of 
guilty on such count or counts. 

The guilt or innocence of the defendant is for 
you and you alone to determine. The government, to prevail, 
must prove the essential elements as I described them by 
the required degree of proof. If it succeeds, as 1 just 
just said, your verdict must be guilty. If it fails, your 
verdict must be not guilty. Each count of the indictment 


should be considered separately. Thus there are various 
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possible verdicts. You may find the defendant not guilty on 
each count, you may find him guilty on each count, or you 
may find him guilty on some count or counts and not guilty 
on others. I am not suggesting any of these alternatives 
to you. I am merely trying to make it crystal clear that 
you should consider and bring in a verdict on each count 
of the indictment separately. 

I am going to give madam foreman a copy of the 
indictment, reminding you that an indictment is just a 
charge. 

THE FOREMAN: One copy or copies? 

THE COURT: One copy. I am also going to give 
madam foreman to be used simply as a guide for returning 
your verdict on each count as to the defendant. The form 
is not to be signed. It is only for your convenient use. 
Your verdict will be returned orally by the foreman in open 


court, and it goes without saying that the foreman is 


intended to or should not in any way influence your verdict. 


If during your deliberations you wish to see any 
of the exhibits, the foreman should send out a note by 
the marshal. We will send the requested exhibits to you, 
likewise send a request through the marshal and your request 


will be considered, and if granted, arrangements will be 
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Now, we have reached that part of the trial when 
we must say goodbye to our alternate jurors. Mr. Scusing, 
with thanks I hope you realize you have served in a function 
just as valuable as if you participated in the deliberations 
to the jury. Trials are uncertain and of varying length, 
emergencies arise, jurors become sick. If we don't have 
alternates in such cases the trial has to stop and start 
all over again, with the duplication of time and expense 
involved. So we have alternate jurors. You are now excused 
and retire and take your things from the jury room so 
that the jury room will be vacated by the time the jury 
retires to deliberate. 

{Alternate jurors excused) 

THE COURT: I will ask the members of the jury 


to be patient and silent for just a few minutes while 


I see counsel at the side bar with the reporter. 


(At the side bar) 
THE COURT: Does the government have any exceptions 
MR. SPEISER: No, your Honor. 
COURT: Mr. Rosenthal? 
MR. ROSENTHAL: Yes, I have a few, your Honor. 
In the early part of your charge when you were explaining 
the SEC laws you mentioned misstatements. I wz. concerned 


that it might give the jury a false impression, though I 
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light on this Particular Problem, 

THE COURT; That is the mystery to me, Mr, 
Morgan, if I recollect it correctly, himself lost money 
because he owned Stock of this company and, if 1 recollect 
it, his mother and Perhaps his Sister -- 

MR. ROSENTHAL; Both Sisters, your Honor, 

THE COURT: Both sisters, which is a rather 
unique situation in stock fraud Cases, I mean, going out 
and making money by selling to strangers through fraudulent 

, of course, a thing that arouses indignation, 
Dut to find that the alleged defrauder himself, and his 
mother and sisters, suffered frankly puzzles me, 

MR. EBERNARDT: The only thought that r can 
Offer, and Obviously it is an inference that I obviously 
Graw from My objectivity in this case, is that it seems to 


me that tir, 


THE COURT; If the Company had been able to 
keep itself alive as a result of the moneys that the sale 
Of this stock brought in, 

MR. EBERHARDT: Precisely, 


THE COURT; That is a sensible suggestion, 


MR. EBERHARDT: Your Honor, I have ho really 
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Casey, a fellow employee of Van Alstyne Associates, introduce 
or had tickets he received from Mr. Morgan showing that 
39,100 shares of Display Sciences stock were ordered and 
received. 


Another example of Mr. Morgan's puffing and desire 


to make misstatements. In addition to the letter of intent 
Situation and the calling up of Mr. Pincus in the middle 
of the night and telling him there is a Tulsa grand jury, 
he told Mr Dell'Aglio on the phone, as Mr. Dell'Aglio 
testified, that there was an Oklahoma Mafia. Is therg 


an Oklahoma Mafia? What did Mr. Morgan have to say to Mr, 


Dell'Aglio there is an Oklahoma Mafia? None whatsoever. 
Another example of his puffing and misstatements. 

And Mr. Morgan seems to place heavy emphasis 
On the fact that he brought this whole case to the SEC. 
Why did he bring it to the Securities Exchange Commission 
and the government? Because he knew that he did something 
wrong. He didn't bring all the facts to the attention of 
the SEC. Did he tell the SEC that he knew the company was 
in receivership at the time he was selling the stock? Did 
he tell the SEC the fact that the letters which contained 
representations about the letter of intent were false? No, 


he didn't. He gave us his documents, he gave the SEC these 


documents but he didn't tell the SEC or the government that 
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impressed hy vour wife's letter, and vou are fortunate in 
having a wife as you have, Dut Mrs. Norgan, who is here 
in court, should know that if the wife and children dictated 
the sentence, no person, no matter what offense wasn commit- 
ted, would ever yo to prison, because in certainly a very, 
very high percentage of the cases, well over seventy five 
percent, we have an innocent wife and Children who are, 

in effect, suffering as much or more as the nominal defend- 
ant, 

But that's just the nature of life and we can't 
change it, But these things are not disregarded, but they 
can't control the sentence, 

Also one must have in mind that certainly a 
period of commitment is not required in your case so far 
as your own futusce is concerned, And if I were free to 
decide everything on the hasis of my personal feelings, you 
would probably walk out a free man, But I'm not, 

Remember, I'm a public servant and I'm obliged 
to express in this job what I conceive to be the public 
interest, not anything personal to me, I'm simply a 
spokesman for the community, 

Also you have to bear in mind that I must 
assume the correctness of the jury verdict, I'm not at 


liberty to say it is doubtful, A jury has passed on it 
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and, regardless of what I might have done or r ght not, I 
have to accept the jury's verdict as conclusive, And on 
that assumption I have tc sentence vou, 

I've alreadv said some of the things that 
Puzzled me, and they do af£, - Punishment; the inv .lve- 
Ment of vourself and your family in the investment, Cut, 
nue Morgan, I also remenber, and [ Can't quite get over 26, 
and Perhaps the Jury couldn't get over it, if fr reliember 
Correctly the stock that was sola Was sold at a time when 
the Company was actually in receivership, 

I'm preparea to assume that you said that you 
didn't know it, but evidently the Jury concluded that you 
did, and of course that is a circumstance that. is strongly 
inclined to Cpa) te. But that isn't necessary to pursue 
hecause, regardless of what conclusion I might craw on the 
Evidence, I enphasize that I have to accept the jury's 
verdict at this point, 

And, finally, vou have to recognize that there 
is alwavs a necessity for as Cqual application of the lay 
as possible, and you have undoubtedly seen reflected in 
discussions, Philosophical dehates and Perhaps even in the 
Press, 
4S white Collar, or financial, are punished less severely 


than offenses committed by less Privileged Members of the 
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